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AGREEMENT FOR LANDSCAPE MAINTENANCE

WITHIN STATE HIGHWAY ___ RIGHT OF WAY IN THE COUNTY OF PLACER
APN: 
PROJECT NAME: 




This Agreement for Landscape Maintenance Within State Highway 49 Right of Way in the County of Placer (“Agreement”) is made and executed effective this _____ day of September, 2008, by and between the County of Placer, a political subdivision of the State of California, hereinafter referred to as “County,” and _________________, a ___________________, hereinafter referred to as “Owner,” together referred to as “Parties”.

WHEREAS, Owner is the owner of certain real property located at __________________, in Placer County, State of California, Assessor’s Parcel No. _____________, as legally described and shown on “Exhibit B” of this Agreement, known herein as the “Property”.

WHEREAS, Owner is the developer of a land use project located on the Property, known as (Insert CUP, MUP or Subdivision and project number), (hereafter, the “Project”) 

WHEREAS, the Parties desire to work together to allocate their respective obligations relative to newly-constructed or revised improvements related to the Project located within the State of California’s Highway 49 right of way in accordance with Placer County Plan Set _________, a copy of which is on file with the County’s Engineering and Survey Division.
WHEREAS, Owner’s “Maintenance Responsibilities” are described and/or illustrated in “Exhibit C”, attached hereto and made a part of this Agreement.

NOW, THEREFORE, in consideration of the mutual covenants and promises contained herein, County and Owner agree as follows:

1.
Owner shall have all maintenance responsibilities that include, but are not limited to, inspection, providing emergency repair, replacement, and maintenance, (collectively hereinafter “Maintenance Responsibilities”) as described in Exhibit C and also agrees to assume the County responsibilities as described within the Agreement between the County and the State Department of Transportation, herein attached and included as Exhibit “D.”
  

2. If Owner ceases to perform the Maintenance Responsibilities to the satisfaction of County as provided for in this Agreement, County may either undertake to perform those Maintenance Responsibilities on behalf of Owner at Owner’s expense or direct Owner to remove improvements, or may itself remove at Owner’s sole expense, improvements as described in Exhibit C and in Plan Set _________ and restore State’s right of way to its prior or a safe operable condition, as determined at County’s sole and absolute discretion.  Should the County be compelled to complete the work because of the failure or refusal of Owner to do so, Owner hereby expressly consents and agrees to allow the County access to and entry upon property owned and/or controlled by Owner consisting of the Property and any other necessary property interest.  The right of entry provided by this Agreement shall extend to the County’s contractors, agents, designees, and employees to the full extent necessary to complete the work. Owner hereby agrees to pay said County expenses within thirty (30) days of receipt of billing by County.  However, prior to County performing Maintenance Responsibilities or removing improvements, County will provide written notice to Owner to cure the default and Owner will have thirty (30) days within which to affect that cure.  Should Owner fail to pay expenses incurred by County for performance of Maintenance Responsibilities or any other right or obligation under this Agreement, Parties agree that County may use any available legal remedy to recover costs of performing those Maintenance Responsibilities and/or performing any other County right or obligation under this Agreement, including placement of a property lien and/or other encumbrance and/or formation of a financing entity as described in Paragraph 3 herein.  Any action taken under this provision shall be consistent with the conditions of approval applicable to the Property. 
3. 
Owner waives for itself and its successors and assigns any objection and/or protest to the formation of a County Service Area, assessment district, special district or other financing mechanism whose sole or partial purpose is the collection of fees or other charges for the purposes of performing the obligations of Owner as contained herein, and the institution and collection of said monies pursuant thereto. In the event any such district is formed and assessments are actually imposed, the parties agree mutually, if so requested in writing by County, to terminate this Agreement and to record a release of this Agreement in the Official Records of Placer County. 
4.
This Agreement shall be recorded against the Property and shall constitute an equitable servitude thereon in accordance with California Civil Code Section 1468.  Owner consents to the recording of this Agreement in the Official Records of Placer County. Owner agrees to notify any successor owner of the existence of this Agreement and the terms and conditions hereof. 
5.
This Agreement may be terminated by mutual written consent by the Parties. In the event of default by Owner or the County’s written determination that this Agreement is no longer in the public interest, County shall have the right at its sole and absolute discretion to terminate this Agreement. 
6.
This Agreement shall become effective on the date first shown above and shall remain in full force and effect until amended or terminated as provided for herein. 
7.
This Agreement is the result of the joint efforts and negotiations of Parties hereto.  The Parties agree that this Agreement shall be interpreted as though each of the Parties participated equally in the composition of this Agreement and each and every part of it. The Parties agree that each has been afforded the opportunity to consult with the attorney of its choosing prior to execution hereof.  This Agreement constitutes the full written agreement of the Parties with respect to the matters covered herein, and no agreements or understandings not set forth herein shall be recognized. This Agreement may be modified only in writing executed by the Parties hereto. The person(s) signing this Agreement on behalf of Owner each warrants and represents that he or she has the authority to execute this Agreement on behalf of Owner and to bind Owner to the terms and conditions stated herein. 
8.
Owner hereby agrees to protect, defend, indemnify, and hold County free and harmless from any and all losses, claims, liens, demands, and causes of action of every kind and character including, but not limited to, the amounts of judgments, penalties, interest, court costs, legal fees, and all other expenses incurred by County arising in favor of any party, including claims, liens, debts, personal injuries, death, or damages to property (including employees or property of the County) and without limitation by enumeration, all other claims or demands of every character occurring or in any way incident to, in connection with or arising directly or indirectly out of, this Agreement.  Owner agrees to investigate, handle, respond to, provide defense for and defend with counsel acceptable to County any such claims, demand, or suit at the sole expense of the Owner.  Owner also agrees to bear all other costs and expenses related thereto, even if the claim or claims alleged are groundless, false, or fraudulent.  This provision is not intended to create any cause of action in favor of any third party against Owner or the County or to enlarge in any way the Owner’s liability, but is intended solely to provide for indemnification of County from liability for damages or injuries to third persons or property arising from Owner’s performance pursuant to this Agreement. If any judgment is rendered against County for any injury, death, or damage relating to work performed or completed pursuant to this Agreement, Owner shall, at its own expense, satisfy and discharge any judgment. As used above, the term “County” means the County of Placer, its officers, agents, employees, and volunteers.
9.
This Agreement is subject to the laws and jurisdiction of the State of California. Initial venue for any legal proceeding brought in conjunction with this Agreement shall be the Superior Court of the County of Placer, State of California. Each party waives any federal court removal and/or original jurisdiction rights it may have. 

10. INSURANCE:

a) Owner shall file with the County concurrently herewith, and keep in effect in all times during the term of this Agreement, a Certificate of Insurance, in companies acceptable to County, with a Best's Rating of no less than A:VII showing.

b) WORKER'S COMPENSATION AND EMPLOYERS LIABILITY INSURANCE:

i) Worker's Compensation Insurance shall be provided as required by any applicable law or regulation.  Employer's liability insurance shall be provided in amounts not less than one million dollars ($1,000,000) each accident for bodily injury by accident, one million dollars ($1,000,000) policy limit for bodily injury by disease, and one million dollars ($1,000,000) each employee for bodily injury by disease.

ii) If there is an exposure of injury to Provider’s employees under the U.S. Longshoremen's and Harbor Worker's Compensation Act, the Jones Act, or under laws, regulations, or statutes applicable to maritime employees, coverage shall be included for such injuries or claims.

iii) Each Worker's Compensation policy shall be endorsed with the following specific language:

iv) Cancellation Notice - "This policy shall not be canceled or materially changed without first giving thirty (30) days prior written notice to the County of Placer."
v) OWNER shall require all Contractors and Subcontractors to maintain adequate Workers' Compensation insurance.  Certificates of Workers' Compensation shall be filed forthwith with the County upon demand.
c) GENERAL LIABILITY INSURANCE: 
i) Comprehensive General Liability or Commercial General Liability insurance covering all operations by or on behalf of OWNER, providing insurance for bodily injury liability and property damage liability for the limits of liability indicated below and including coverage for:

(1) Products and completed operations;

(2) Contractual liability insuring the obligations assumed by OWNER in this Agreement; and

(3) Broad form property damage (including completed operations)

(i) Except with respect to bodily injury and property damage included within the products and completed operations hazards, the aggregate limits, where applicable, shall apply separately to OWNER'S work under the Contract.

ii) One of the following forms is required:

iii) Comprehensive General Liability;

iv) Commercial General Liability (Occurrence); or

v) Commercial General Liability (Claims Made).

vi) If OWNER carries a Comprehensive General Liability policy, the limits of liability shall not be less than a Combined Single Limit for bodily injury, property damage, and Personal Injury Liability of:

(a) One million dollars ($1,000,000) each occurrence                             

(b) One million dollars ($1,000,000) aggregate

vii) If OWNER carries a Commercial General Liability (Occurrence) policy:

viii) The limits of liability shall not be less than:

(a) One million dollars ($1,000,000) each occurrence (combined single limit for bodily injury and property damage)

(b) One million dollars ($1,000,000) for Products Completed Operations

(c) One million dollars ($1,000,000) General Aggregate

ix) If the policy does not have an endorsement providing that the General Aggregate Limit applies separately, or if defense costs are included in the aggregate limits, then the required aggregate limits shall be two million dollars ($2,000,000).

x) Special Claims Made Policy Form Provisions:

(i) OWNER shall not provide a Commercial General Liability (Claims Made) policy without the express prior written consent of COUNTY, which consent, if given, shall be subject to the following conditions: 
xi) The limits of liability shall not be less than:

(a) One million dollars ($1,000,000) each occurrence (combined single limit for bodily injury and property damage)

(b) One million dollars ($1,000,000) aggregate for Products Completed Operations

(c) One million dollars ($1,000,000) General Aggregate

xii) The insurance coverage provided by Owner shall contain language providing coverage up to six (6) months following the completion of the contract in order to provide insurance coverage for the hold harmless provisions herein if the policy is a claims-made policy.

d) ENDORSEMENTS:

Each Comprehensive or Commercial General Liability policy shall be endorsed with the following specific language:

i) "The County of Placer, its officers, agents, employees, and volunteers are to be covered as insured for all liability arising out of the operations by or on behalf of the named insured in the performance of this Agreement."

ii) "The insurance provided by the Owner, including any excess liability or umbrella form coverage, is primary coverage to the County of Placer with respect to any insurance or self-insurance programs maintained by the County of Placer and no insurance held or owned by the County of Placer shall be called upon to contribute to a loss."

iii) "This policy shall not be canceled or materially changed without first giving thirty (30) days' prior written notice to the County of Placer."

e) AUTOMOBILE LIABILITY INSURANCE:

(1) Automobile Liability insurance covering bodily injury and property damage in an amount no less than one million dollars ($1,000,000) combined single limit for each occurrence. Covered vehicles shall include owned, non-owned, and hired automobiles/trucks.
11. Any notices provided pursuant to this Agreement shall be provided by personal delivery or by U.S. Mail to the following addresses: 

If to Owner                            

If to County
                                                                                                







Placer County Planning Department






3091 County Center Drive, Ste. 140







Auburn, CA  95603
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the day and year first above written.

	COUNTY OF PLACER


	
	OWNER 

INSERT NAME OF OWNER

	
	
	

	
	
	

	By: _______________________

	
	By: 

	John Marin, Director, Community Development Resource Agency
	
	Print Name: ___________________
Title: _________________________

	Date: ___________________
	
	Date: _________________________

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	Approved as to form:
	
	

	
	
	

	
	
	

	
	
	

	County Counsel


	
	

	
	
	


NOTARIAL ACKNOWLDGEMENTS ON PAGES TO FOLLOW

Exhibit List:
EXHIBIT "A" Plan and/or other description of the improvements to be maintained under this agreement

EXHIBIT “B’ Legal Description of Property
EXHIBIT "C” Description of Landscape Maintenance Responsibilities

EXHIBIT “D” Caltrans/County Landscape Maintenance Agreement
