
MEMORANDUM 
DEPARTMENT OF FACILITY SERVICES 

COUNTY OF PLACER 

To: BOARD OF SUPERVISORS Date: MARCH 13,2012 

From: :J1) JAMES DURFEE 

Subject: SEWER MAINTENANCE DISTRICT 1 WASTEWATER TREATMENT 
PLANT COMPLIANCE DECISION 

ACTION REQUESTED I RECOMMENDATION: Staff recommends your Board take 
one of the following actions related to selecting a compliance alternative for the Sewer 
Maintenance District 1 (SMD 1) Wastewater Treatment Plant (Plant 1): 

1. Accept the City of Lincoln's offer to complete the Mid-Western Placer Regional 
Sewer Project, and direct staff to negotiate the necessary agreements between the 
City of Lincoln and potentially the City of Auburn for design and environmental 
review of the project. 

2. Adopt the attached Resolution awarding the bid for the Plant 1 Upgrade and 
Expansion Project, Project 04835 to C. Overaa & Co. in the amount of $48,300,000, 
and authorizing the Director of Facility Services to execute a contract and any 
required change orders (up to $3,900,000) consistent with the County Purchasing 
Manual and Section 20142 of the Public Contract Code, upon County Counsel's 
review and approval of required bonds and insurance. 

3. Direct staff to negotiate an agreement with PERC Water Corporation (PERC) for a 
design/build, design/build/operate or design/build/operate/finance alternative for an 
upgrade and expansion of Plant 1. 

4. Pursue regionalization of Plant 1 as a County-led project, and direct staff to begin 
design and environmental review. 

5. Provide other direction that your Board deems appropriate. 

BACKGROUND: On December 6, 2011 your Board heard presentations from staff and 
other interested parties regarding various options to achieve compliance with current 
permit reqUirements for Plant 1. After hearing comments from the public and 
deliberating on the alternatives, your Board directed staff to work closely with staff from 
Auburn, Lincoln and South Placer Municipal Utility District (SPMUD) to develop 
additional information. Staff ha~ provided this information to your Board through 
informational updates at the January 10 and February 28, 2012 Board meetings. An 
updated summary of this information is provided in Exhibit A. In addition, a 
memorandum from County Counsel on governance issues is provided as Exhibit B. At 
the December 6, 2011 meeting, your Board also directed staff to return to your Board no 
later than March 13, 2012 for final direction. 

3 



BOARD OF SUPERVISORS 
SMD 1 COMPLIANCE MEMO 
MARCH 13, 2012 
Page 2 of6 

A summary of the key components of each of the potential compliance alternatives is 
provided below: 

Mid~Western Placer Regional Sewer Project (Lincoln proposal) 
Additional Information Since December 6, 2011: 

• The Placer Nevada Wastewater Authority Technical Advisory Committee 
reached a consensus on a preferred deSign approach that includes, in 
addition to the original design assumptions in the Lincoln proposal, increased 
pumping capacity althe Auburn treatment plant and additional emergency 
storage at the SMD 1 pump station. 

• The Lincoln City Council reaffirmed their February 2011 proposal with deal 
pOint changes requested by County and Auburn staff (a letter from Lincoln will 
be provided to your Board at the March 13, 2012 meeting. 

• The Auburn City Council adopted a Resolution affirming their desire to 
participate in a regional solution. The Resolution also indicates that the City 

. of Auburn expects to be granted the capital cost of the project. The 
Resolution is attached as Exhibit C. 

Project Description: 
• The project includes construction of a pipeline and pump station{s) to transmit 

wastewater from SMD 1 (and potentially the City of Auburn) to the City of 
Lincoln treatment plant. 

• The project includes the purchase of 1.7 MGD Average Dry Weather Flow 
(ADWF) of treatment capacity at the City of Lincoln treatment plant. Lincoln 
has offered to make available to all regional participants 1.4 MGD of unused 
capacity that will remain after the regional expansion. This capacity will be 
available as development occurs and paid for as development occurs. At 
twice the current growth rate this capacity will last about 10 years before 

another expansion (3 years to design and complete expansion). Additional 
initial capacity can be purchased at a negotiated price of $16-201 gallon. 

Estimated Project Cost: 
• $94,710,000 total project cost (including Auburn); $66,010,000 SMD 1 

proportional project cost. 
• $73,000,000 SMD 1 stand alone project. 

Potential Financing: 
• State Revolving Fund (SRF) - 30 year term, 2.2% interest, $7,500,000 

principal debt forgiveness. 
Estimated O&M Rates and Connection Fees: 

Auburn Participating 

• Initial O&M rates: $82.241 month 
• Initial Connection Fee: $10,4261 EDU 
SMD 1 Stand Alone Project 

• Initial O&M rates: $90.531 month 
• Initial Connection Fee: $10,501/ EDU 
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Plant 1 Upgrade and Expansion Proiect (Psomas design) 
Additional Information Since December 6, 2011: 

• Staff has obtained thC3 Facility Plan Approval (FPA) 1 Preliminary Funding 
Commitment(PFC) from SRF staff, locking in the financing terms and 
principal forgiveness. A copy of the FPA 1 PFC is attached as Exhibit D. 

• As stipulated by the construction contract documents, the construction cost 
has escalated $1,500 per day since December 31,2011 ($120,000 total 
increase). 

Project Description: 
• The project includes construction of a new wastewater treatment plant on the 

existing Plant 1 site. 
• Initial treatment capacity of 2.7 MGD ADWF with the potential for expansion 

to 4.2 MGD (Estimated expansion cost - $15,000,000). 
Estimated Project Cost: 

• $62,300,000 total project cost; $58,600,000 moving forward cost. 
o • Construction bids expire March 19,2012. In addition to receiving potentially 

higher bids, re-bid of the project would result in a 9-12 month delay which 
would extend completion of construction beyond the September 2015 
compliance deadline, resulting in an additional $1,800,000 - 2,000,000 in 
mandatory fines. 

Potential Financing: 
• State Revolving Fund - 30 year term, 2.2% interest, $6,000,000 principal debt 

forgiveness. 
Estimated O&M Rates and Connection Fees: 

• Initial O&M rates: $73.03 I month 
• Initial Connection Fee: $11,1521 EDU 

PERC Proposal 
Additionallnfonnation Since December 6, 2011: 0 

• PERC provided updated financing options via a letter dated March 2, 2012. A 
copy of that letter is included as Exhibit E. 

• County staff had several meetings and discussions with PERC to understand 
how costs are accounted for in the PERC proposal. 

Project Description: 
• The project includes construction of a new wastewater treatment plant on the 

existing Plant 1 site. 
Estimated Project Cost: 

• PERC has provided proposals for three various sized facilities: 
o 2.1 MGD ADWF - $58,71 O,QOO total project cost 
o 2.7 MGD ADWF - $61,170,000 total project cost 
o 4.2 MGD ADWF - $62,970,000 total project cost 

Potential Financing: 
• PERC has indicated that their proposal qualifies for SRF financing. This has 

not been confirmed by SRF staff. If the PERC project qualifies for SRF 
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financing, it would have the same financing rates and terms as the Plant 1 
Upgrade and Expansion Project. 

• If SRF financing is not available, PERC has proposed private financing with 
no initial capital contribution from the County. PERC's proposal does not 
include sufficient information to determine the private financing terms. 

However, if SRF financing is not available, traditional tax-exempt financing would 
likely provide better terms than private financing. Therefore, tax-exempt 
financing was assumed as the alternative financing for the purposes of the rate 
analysis. 

Estimated O&M Rates and Connection Fees (2. 7MGD Project): 
SRF Financing (if available) 
• Initial O&M rates: $72.24 I month 
• Initial Connection Fee: $8,6191 EDU 
Other Tax-Exempt Financing 
• . Initial O&M rates: $76.87 I month 
• Initial Connection Fee: $11,592 I EDU 

County Led Regionalizatlon 
A County led regionalization project would include the same components as the Mid
Western Placer Regional Sewer Project. A County led project would have the following 
differences in terms of cost and schedule: 

• The total estimated project cost would increase by $12,033,214 as a result of the 
County not being able to use the oversizing payment to the City of Lincoln as 
additional project contingency (Approximate $5 increase to monthly O&M fee). 

• Additional time would be added to the project schedule to complete the 
. procurement process for design conSUltants. Potential exists for the project 

timeline to extend past the September 2015 compliance deadline included in the 
Plant 1 permit from the Regional Water Quality Control Board. 

Key information for each compliance alternative is summarized in the following 
table. 

UPGRADE PROJECT REGIONAL PROJECT 

Psomas Design PERC Water Auburn In Auburn Out 
2.1 2.1 MGD 2.7 2.7 MGD 

2.7MGO MGD Tax- MGD Tax- 1.7MGD 1.7MGD 
SRF SRF exempt SRF exempt SRF SRF 

SMD 1 Capital Cost 
$58,600,000 $58,710,000 $61,170,000 $66,010,000 $73,000,000 Moving Forward 

O&M Rates $73.03 $76.66 $78.32 $72.24 $76.87 $82.24 $90.54 

Connection Fees $11.152 $4,377 $5.349 $8,619 $11.592 $10,426 $10,501 
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ENVIRONMENTAL DETERMINATION: On July 12, 2011, your Board adopted a 
Mitigated Negative Declaration (MND) for the SMD 1 Wastewater Treatment Plant 
Upgrade and Expansion Project. No additional environmental review is needed for the 
Psomas designed project. 

Detailed Preliminary Proj~ct Description and Environmental Constraints documents 
have been prepared for the Regional Project (previously distributed to the Board). The 
environmental review process is ready to begin upon the Board's acceptance of the City 
of Lincoln's offer or direction to proceed with a County led regionalization project. The 
City of Lincoln will be the lead agency on the regionalization project and it is anticipated 
that an environmental impact report will be prepared. 

Environmental review for a PERC project has not been completed. The adopted MND 
for the SMD 1 Wastewater Treatment Plant· Upgrade and Expansion Project would need 
to be amended to address the differences between the projects. 

FISCAL IMPACT: Fiscal information for each of the compliance alternatives is 
summarized in the background section of this memo. A summary of the financial 
analysis for each compliance alternative is provided in Exhibit F. Rate estimates are 
provided for comparative purposes related to project costs only and should not be relied 
upon as a forecast of future rates as other cost factors will be included when future 
rates are set. 

JD:BZ:LM 

CC: COUNTY EXECUTIVE OFFICER 

ATTACHMENTS: 

RESOLUTION 
EXHIBIT A - SMD 1 COMPLIANCE ALTERNATIVE UPDATE 
EXHIBIT 8 - MEMORANDUM FROM COUNTY COUNSEL DATED MARCH 13,2012 
EXHIBIT C - CITY OF AUBURN RESOLUTION 
EXHIBIT 0 - FPA I PFC 
EXHIBIT E - LETTER FROM PERC DATED MARCH 2,2012 
EXHIBIT F - FINANCIAL SUMMARV 

T:FAC\BSMEM02012\EE\SMD 1 COMPLIANCE MEMO 03-13-12.DOCX 
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Before the Board of Supervisors 

County of Placer, State of California 

In the matter of: A RESOLUTION TO AWARD THE BID FOR RESO. __ 
THE PLANT 1 UPGRADE AND EXPANSION PROJECT, 
PROJECT 04835 TO C. OVERAA & CO. IN THE AMOUNT OF 
$48,300,000, AND AUTHORIZE THE DIRECTOR OF 
FACILITY SERVICES TO EXECUTE A CONTRACT AND ANY· 
REQUIRED CHANGE ORDERS (UP TO $3,900,000). 

The following RESOLUTION was duly passed by the Board of Supervisors of 
the County of Placer at a regular meeting held by the following vote on roll 
call: 

Ayes: 

Noes: 

Absent: 

Signed and approved by me after its passage. 

Chair, Board of Supervisors 
Attest: 

Clerk of said Board 

NOW, THEREFORE, BE IT HEREBY RESOLVED by the Board of Supervisors of the 
County of Placer, State of-California, that this Board awards the contract for the Plant 1 
Upgrade and Expansion Project, Project 04835 to C. Overaa & Co. in an amount not-to
exceed $48,300,000 and authorizes the Director of Facility Services, or his designee, to 
execute said contract upon review and approval by Risk Management and County 
Counsel, and further grants the authority to execute any required change orders (up to 
$3,900,000) consistent with the County Purchasing Manual and Section 20142 ofthe 
Public Contract Code. 



MEMORANDUM 
DEPARTMENT OF FACILITY SERVICES 

EXHIBIT A 

To: BOARD OF SUPERVISORS Date: MARCH 13,2012 

From: -:jJ) JAMES DURFEE I BILL ZIMMERMAN~ 
Subject: SMD 1 COMPLIANCE ALTERNATIVE UPDATE 

The following is a summary of the work undertaken by County staff as directed by your Board 
on December 6, 2011. Under each task is a summary of our progress in completing these 
tasks. 

1. Provide a side-by-side comparison of the Brown & Caldwell and City of 
Lincoln/Stantec cost estimates for a regional sewer project. Staff developed a 
comparison of the two cost estimates which was provided to your Board as part of our 
January 10, 2012 update. This compari$on served. as the basis for the preferred design 
approach and revised firm price offer from the City of Lincoln discussed in Item 2. 

2. Provide an updated cost estimate for the regional sewer project. Through weekly 
meetings with the Placer Nevada Wastewater Authority (PNWA) Technical Advisory 
Committee (TAC) a consensus was reached on a preferred design approach that 
includes many of the original design assumptions included in the Lincoln proposal as 
well as increased pumping capacity at the Auburn treatment plant, and increased 
emergency storage at the SeWer Maintenance District (SMO) 1 pump station. 

On February 28, 2012, the Lincoln City Council approved revisions to their February 10, 
2011 offer. The "more significant refinements include: 

a. The project was revised to reflect the PNWA TAC's preferred design approach. 
b. The firm price was increased .from $89,000,000 to $94,710,000 (SMD 1's share 

increased from $64,500,000 to $66,010,000). 
c. The firm price is now subject to adjustment to account for construction inflation. 
d. The State Revolving Fund (SRF) financing information has been updated. 

3. Beg)n working on the initial sludies·necessary to complete an environmental 
document for a regional sewer project. ICF International prepared a Preliminary 
Project Description that was provided to your Board as part of our February 28,2012 
staff report. Per your Board's direction, the City of Lincoln proposal was used as the 
basis for the project description with potential variations agreed to through the TAC 
meetings. 

On March 2, 2012, representatives from Placer County, the City of Auburn, and the City 
of Lincoln met with representatives of several Federal and State wildlife agencies that 
are participating in the development of the Placer County Conservation Plan (PCCP). 
The City of Lincoln and its consultant team presented a project overview and lead a 
discussion of issues such as impacts to wetlands, vernal pools, riparian habitat, stream 
flow, indirect effects, and sensitive species. The discussion also focused on the 
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schedule for EIR preparation and which Federal Agency would be the lead for NEPA 
compliance. There was also a discussion of what studies would be needed to analyze 
environmental impacts - especially those associated with the cessation of wastewater 
effluent discharges from Plant 1 and the City of Auburn's WWTP. rCF International is 
preparing a work plan for any necessary stream studies for Auburn Ravine and Coon 
Creek for review by the various wildlife agencies. A particular emphasis will be put into 
assessing the impacts on federally-listed salmon ids and developing a mitigation 
strategy in an area designated as critical habitat by the Federal Endangered Species 
Act. 

4. Present a list of questions to SRF staff to obtain answers to several questions 
regarding the availability and use of SRF funds. County staff worked withSRF staff 
to answer questions related to the potential to use SRF funding for the PERC proposal, 
and on the ability of the existing SRF funding to be applied to a regional project. A 
summary of that process, including copies of correspondence and meeting minutes, 
was provided to you Board as part of our February 28,2012 update. The potential use 
of SRF funding for an alternate project is described in Item 10 below and discussed in 
detail in the March 13,2012 staff report from the Wastewater Management Working 
Group. 

In addition, The State Water Resources Control Board adopted a Resolution approving 
extended term (30 year financing) for regional sewer projects. A copy of this Resolution 
was provided to your Board as part of our February 28, 2012 update. 

5. Prepare a rate comparison between the PERC proposal and the regional sewer 
proposal. County staff had several meetings and discussions with PERC to gain a 
better understanding of their proposal and to understand how costs are accounted for in 
their proposal. Detailed information, included estimated rate projections are included in 
the March 13,2012 staff report from the Wastewater Management Working Group. 

6. Obtain a more formal response from the City of Auburn regarding their interest in 
a regional sewer project. At their January 23, 2012 meeting. the Auburn City Council 
approved a Resolution affirming their desire to participate in a regional solution. The 
Resolution was provided to your Board as part of our February 28, 2012 update, and is 
included in the March 13,2012 staff report from the Wastewater Management Working 
Group. 

7. Accept any Design Build proposals submitted before January 1, 2012. No 
additional design build proposals were received. 

8. Investigate SPMUD participation in developing a regional sewer project. SPMUD 
staff has actively participated in the PNWA TAC meetings and were instrumental in 
TAC reaching consensus on the preferred design approach. 

9. Submit a request to the Central Valley Regional Water Quality Control Board 
(RWQCB) for information regarding the potential for a new compliance schedule 
under a regional sewer scenario. In response to a written request from Facility 
Services, the RWQCB provided a letter dated January 20, 2012 indicating that 

T:\FAC\Bsmemo2012\EE\SMD 1 Compliance 3·13·12 Exhibit A.doc 
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amending the compliance schedules included in our NPDES permit would need to be 
adopted through the standard permit revision process, including adoption by the Water 
Board. Staff's request letter and the RWQCB response were provided to your staff as 
part of our February 28,2012 update to your Board. 

10. Continue working with SRF staff to secure Facility Plan Approval 
(FPA)/Preliminary Funding Commitment (PFC) for the 5MD1 WWTP Upgrade and 
Expansion Project to lock in the terms of financing and Principal Forgiveness. 
The PFC was executed on February 16, 2012, reserving a 30 year extended term loan 
of $58,376,044 ($48,300,000 for construction and $10,076,044 for design, construction 
management, and other administrative allowances) with $6,000,000 of principal debt 
forgiveness, at an interest rate of 2.2%. In addition, the PFC includes provisions that 
allow the financing, including the debt forgiveness, to be transferred to a regional 
project or another alternate project. Should the County elect to pursue regionalization 
or other alternative project, the County will need to submit a complete application for 
the alternative that includes adopted environmental review documents and execute a 
new initial financing agreement by May 30,2013 (the SRF may grant a 120 day 
extension of this deadline for the altern~tive project for good cause). A copy of the 
FPA I PFC is included in the March 13,2012 staff report from the Wastewater 
Management Working Group. 

T:\FAC\Bsmemo2012\EE\SMD 1 Compliance 3·13-12 Exhibit A.doc 



TO: 

FROM: 

DATE: 

RE: 

Board of Supervisors 

MEMORANDUM 
FROM THE OFFICE 

OF COUNTY COUNSEL 

Anthony J. La Souff, County Counsel 

March 13,2012 

Regional Sewer 

EXHIBIT B 

Since your Board's meeting of December 6, 2011, the County Counsel's office has provided 
support to the continuing conversation of Regional Sewer. County Counsel attended three of the 
meetings of the Placer Nevada Wastewater Authority, and either County Counselor Deputy 
County Counsel Robert Sandman have attended numerous committee meetings of staff on this 
subject. Recurring questions to Counsel have focused on the generic term of "governance." 
Governance resolutions will be defined by the agreements finally reached among the parties. 
Counsel would expect these agreements to be detailed and at present there are significant 
unanswered questions that are critical to· the completion of these agreements. Counsel also 
provided a letter to representatives of PERC Water Corporation sent by Deputy County 
Counsel, Robert Sandman which was attached to a communication to the Clean Water State 
Revolving Fund by Counsel for PERC Water Corporation. With these caveats in mind, Counsel 
would offer the following observations. 

Fundamentally, the "firm offer" from the City of Lincoln to the County of Placer is to provide a 
construction project for the delivery of wastewater from North Auburn to the City of Lincoln. 
Subsequently, as currently proposed, the City of Lincoln will operate that delivery system. The 
City of Lincoln proposed a similar offer to the City of Auburn. Although the firm offer from the 
City of Lincoln provides all the basic concepts of the construction phase, Counsel recommends 
to the Board of Supervisors for the protection of the County of Placer and the City of Lincoln that 
final detailed contracts !:>e entered into by the parties. Absent such detailed contracts and 
based upon the firm offer language alone there could in Counsel's opinion be an array of 
questions and potential debates about what are the exact deliverables and what are the 
obligations of the City of Auburn and the County of Placer in exchange for those deliverables. 

Noteworthy, the City of Lincoln will be bidding a project based upon an environmental study for 
which they will be the lead agency. The core of that bid will be specifications consistent with the 
requirement of the Public Contract Code of California. Those specifications have not been 
approved by any agency as of yet. The agreement between the County of Placer, City of 
Auburn and the City of Lincoln should incorporate by reference these specifications. Beyond 
the construction commitment in the firm offer, the City of Lincoln is offering to provide leadership 
in compliance with the California Environmental Quality Act. As is typical for the County, we 
would expect contractual language to detail what is expected by the County of Placer. 
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A significant unanswered question for both the environmental review and the construction 
agreements is the respective duties of the parties for defense and indemnification for any 
litigation. Under the construction agreement, Counsel anticipates that the City of Lincoln will 
defend any litigation by the contractors they hire andlor any challenges regarding payment of 
prevailing wages. What is less clear to Counsel is how any challenge under the California 
Environmental Quality Act will be handled. Given that the firm offer places the responsibility for 
the environmental documentation entirely upon the City of Lincoln, Counsel recommends that 
the City of Lincoln indemnify and defend the County of Placer and the City of Auburn. But that 
is a subject matter to be negotiated. 

The City of Lincoln's firm offer has the City of Lincoln owning and operating the facilities that are 
constructed. Recent agreements of the Technical AdviSOry Committee indicate that at some 
point the City of Lincoln would be willing to transfer these facilities to the County of Placer 
and/or the City of Auburn or some agreed upon entity created by those two parties. At present 
Counsel is not aware of any agreement on this transfer as to 'either its time or the substance of 
the procedures to be followed, so a contract for the operation and maintenance of the facility 
once constructed is anticipated with a provision for flexibility as to transferability. Until transfer 
occurs, the City of Lincoln would· simply at the end of 5 years, in addition to sewer treatment 
charges, be entitled to an operation and maintenance chlitrge for the facilities constructed. This 
operational system could be the subject of a distinct separate contract with a critical component 
being how rates are set for this operation and maintenance responsibility. Finally, a contract 
similar to existing County/Roseville Agreements for long-term treatment would be necessary. 

Counsel is aware of a number of comments by staff members and elected officials addressing 
the need for "governance" over rates. Counsel has determined through conversations with 
Placer Nevada Wastewater Authority that there appears to be concurrence that the operation of 
the Lincoln treatment plant would into the future remain a City of Lincoln operation. Neither the 
County of Placer, City of Auburn ,nor any entity created between them would have responsibility 
for setting those sewer treatment charges. However, the City of Lincoln has committed that for 
similarly situated consumers the treatment rates charged in the City of Lincoln, City of Auburn 
and North Auburn would be the same. The differential in end~user rates would be attributable to 
the maintenance of the trunk line between midMCounty and City of Lincoln and collection costs 
of the City of Auburn and the County of Placer. In essence, collections and maintenance of 
waste outside of the City of Lincoln would be a burden upon the users of those systems. 
Contracts need to define this in detail. 

Counsel anticipates after reviewing the existing Placer Nevada Wastewater Authority agreement 
that that agency in the near future would dissolve. However, under the firm offer by the City of 
Lincoln and numerous conversations some "administrative body" needs to be available to 
resolve technical questions. This technical body at a minimum would require representation by 
staff to any agency to the agreement, i.e., the City of Lincoln, City of Auburn and the County of 
Placer. It would be up to the parties to determine if any other party would be appropriate as 
either a member of this technical body or a consultant to this technical body. South Placer 
Municipal Utility District has to date offered considerable assistance with its staff. 

Beyond technical discussions for implementing the above stated agreements, it is possible but 
not inherently necessary that disagreements will need to be resolved by some review by ejected 
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officials. At the most basic level a committee could be set up akin to the relation the County of 
Placer has with the United Auburn Indian Community to meet four times a year for elected 
officials to hear and resolve issues and to receive status reports. etc. More likely, this 
committee would be shaped in the form of a. Joint Powers Authority through a new Joint Powers 
Agreement. This Authority would have potential responsibility for resol"ing all disputes by vote 
of their board, to resolve all questions about transferability if and when those issues develop, to 
resolve all questions and methodology regarding timing and nature of expansion of plant 
operations, and oversee fiscal administration depending on if or how funds are committed 
beyond a Clean Water State Revolving Fund loan. 

If a Joint Powers Authority is formed, a number of significant but not too burdensome questions 
need to be resolved. First and foremost would be the power the parties confer upon the 
Authority. Secondly, the makeup of the Authority and how a voting structure might be 
weighted. Thirdly, staffing and financial administration. Regarding financial administration, it is 
clear the City of Lincoln anticipates that. the County Treasurer would be pivotal not only in the 
assistance in the borrowing of the construction loan from the Clean Water State Revolving Fund 
but in the process of reviewing and approving billings on the construction project. The County is 
a party to a number of Joint Power Authorities all of which serve useful purposes and which 
operate effectively, but the formation of this Joint Powers Authority would be dependent upon a 
clear understanding by all the agencies of what they individually want the Authority to achieve. 
Counsel has received. limited input on these questions to dat~ and not enough to draft 
documents. Given the facts that have developed to date Counsel believes that the rate 
structure would not be part of this Authority, as the collection in North Auburn and the City of 
Auburn would remain the prerogative of their respective governing boards. Perhaps however, 
the Authority could be vested' with power over the maintenance rate structure of the 
transmission. 

Given the Board of Supervisors inaction on the motion by Supervisor Weygandt on February 28, 
2012, . there remains the possibility of substantial infusion of revenue for both construction costs 
or rate stabilization in the coming years. Within the context of Article 16, Section 18 of the State 
Constitution a fund might be created. Decisions about this fund need to be resolved before 
incorporating it in the above agreements. However, if created it would require documentation. 
It is Counsel's opinion if the Board of Supervisors determines to pursue a Regional solution 
negotiation of detailed agreements needs to be finalized. If the Board of Supervisors 
determines to pursue a PERC solution, similar efforts would be required. Given current and 
future staffing of the Office of County Counsel and ongoing responsibility. Counsel recommends 
retaining outside counsel to lead in these negotiations and documentation. If the Board of 
Supervisors determines to pursue the bid award on Sewer Maintenance District 1 upgrade all 
substantial legal work on that bid is completed. 



EXHIBIT C 

1 RESOLUTION NO. 12-05 

2 
REGIONALIZED WASTEWATER TREATMENT PLAN 

3 

4 
THE CITY COUNCIL OF THE CITY OF AUBURN DOES HEREBY RESOLVE: 

5 
WHEREAS, residents of western Placer County (County), are served by 

6 seven separate wastewater treatment agencies that provide wastewater 
7 treatment services to approximately 200,000 reSidents; and 

8 WHEREAS, in 1994 the County updated its General Plan. It's here that 
county policy to regionalize wastewater treatment began to take shape; and 

9 

10 WHEREAS, In 1998 the County recognized the need to sharpen its focus 
and commissioned a study to evaluate avaHable optIons to meet the County's 

11 Increased wastewater treatment needsj and 
12 

WHEREAS, this study recommended that the County pursue a 
1.3 regionalized wastewater treatment plan to include: construction of two new 
14 regional wastewater treatment plants, upgrade of an existing wastewater 

treatment facility, and closure of six small, inefficient facilities; and 
15 

WHEREAS, in 2000 the Placer Nevada Wastewater Authority (PNWA) 
16 was formed to help advance such projects. As one of its founding members, 
17 the City of Auburn remains a member agency; and 

18 WHEREAS, the PNWA has proven to be successful with efforts 
19 contributing to the successful construction of a regional wastewater treatment 

and reclamation facility, the decommissioning of two inefficient facilities, 
20 Installation of the Bickford Ranch regional pipeline and securing $10 million in 
21 grants; and 

22 WHEREAS, after years of hard work, leadership and a shared vlsiont 

23 nearly forty percent of the regional pipeline to the City of Auburn has been 
constructed and Is In the ground awaiting completion; and 

24 
WHEREAS, the regional project under consideration would construct the 

25 remaining portions of this pipeline from Lincoln to Auburn. It would transfer 
26 wastewater from Sewer Maintenance DIstrIct 1 (SMD1) In North Auburn to the 

regional facility in Lincoln, and; 
27 

28 



1 WHEREAS, completion of a regional project would allow the County to 
2 achieve and better comply with increasingly stringent water quality standards 

and treatment/disposal criteria; and 
3 

4 

5 

Given all taxpayers in California face Increasing regulation and the 
resulting cost, a regional approach may also benefit the City of Auburn; and 

WHEREAS, such consistent increase in sewer rates reveal the high cost 
6 of regulatory compliance, this trend is expected to continue with future cost 
7 increases best positioned to be offset with a regional solution; and 

B 

9 

WHEREAS, City of Auburn expects to be granted the capital cost of the 
project; and 

10 WHEREAS, partiCipation of the City of Auburn is a key element In 
11 consideration of the regional solution effecting overall costs and the policy and 

organizational frame.workupon which will be used as the project advances; and 
12 

WHEREAS, the City reserves the right to review and accept any 
13 proposed governance. At the December 6, 2011 meeting of the Placer County 
14 Board of Supervisors, the board adopted Alternativ.e A and directed staff to 

proceed with a regional solution for SMDl compliance and return to the Board 
15 no later than March 13, 2012 with recommendations for a final Board decision. 
16 The upgrade and expansion of SMDl remain a fall back option until March 19, 

2012 in the event a regional solution is not possible. Staff was also directed to 
17 collaborate with staff of the City of Auburn, City of Uncoln, including SPMUD .. 
18 Direction Included evaluation of the public/prIvate partnerships with the 

regionallzatlon option. 
19 

20 NOW, THEREFORE, BE IT RESOLVED, that the Auburn City Council 
recognizes this unique opportunity and desires to participate with the County 

21 and the City of Lincoln to further evaluate this regional solution. As a result, we 
direct staff to partiCipate In all relevant discUssions and conduct analysis 

22 Including but not limited to details about County funding support for the City 
23 per the direction of the Board of Supervisors on December 6, 2011. The 

Council will return in early March 2012 to consider participation in this regional 
24 solution. 
25 

26 

27 DATED: January 23, 2012 

28 

)~ 
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2 

3 ArrEST: 
4 

5 J~£.Q1~~~ 
6 

I, Joseph G. R. Labrie, City Clerk of the City of Auburn, hereby certify 
7 that the foregoing resolution was duly passed at a regular meeting of the City 
8 Council of the City of Auburn held on the 23td day of January 2012 by the 

following vote on roll call: 
9 

10 Ayes: Kirby, Hanley, Holmes, Powers, Nesbitt 
Noes: 
Absent: 

·~t.£~fMc¥ Joseph . R. L rie, City Cle . 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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Water Boards 

EXHIBIT 0 

EOMUND G. BROWN JR, 
OOV1i:RHOR 

'Q MATIHEW ROORIQUU 
" stCRUAflY FOR 
. - .. ~NYtAOtlMr;NYAL PROTECTION 

----------~----------------------------.----------------------.-----

. State Water Resources Control Board 

DIVISION Of FI~ANCIAL ASSI~TANCE (DIVISION) 
FACILITY pLAN AP"ROVAL (f,pA) 

CLEAN WATE,R STATE REVOLVI~G FlJNo,{CWS~F) PROGRAM 
COUNTY o.F PL~PE~ (CQUNTY) 

SEWER .MAINTENANC~ DISTRiCt (SMP) 1. 
WASTEWATER TREATMENT PLANT UPGRAOE PROJECT (PROJECT) 

fEB - 1& 2012 CWSRF PROJECT Nt>.: C-06-5275-110' '. 

CERTIFIED MAIL NO.: 7003-3110-0003-0771-19-:if2". 
Return Receipt Requested . . 

Mr. James Durfee 
Director of Facility Services 
Placer County 
11476 C Avenue 
Auburn, CA 95603 

Division staff prepared this FPAbased on the County's CWSRF·Program application and 
supporting documents. 'The FPA documents our understanding of the County's Project, and 
the conditions that will apply to the financing ~.9reement for theproj~ct. You must saree with 
these~FPf\·findings a!ld conditions beforawe can proceed withfundingth~ Project..· 

This FPA constitutes a final staff decision. The FPA does not reserve funds fot yo~r Project 
and it is not the financing agreel1lent~ A~er the Division receives the County agreement on the 
eligibility decisions, schedule, and conditions in this FPA, the Project Manager will request 
approval of a CWSRF Preliminary .Funding Commitment (PFC) for your Project by the 
Division's Deputy Director. After the Deputy DireCtor approves the PFC, the initial financing 
agreement will be prepared and seilt to the County for executiofL Acopy of the proposed PFC 
is attached to this FPA. To expedite thls'process,iple~se sign in the space provided below 
and return the FPA to your CWSRF Program Project Manager immediately 'at: 

Ms. Jennifer Toney, P.E. 
State Water Resources Control Board 
Division' of Financial Assistance 
P.O. Box 944212 

. Sacramento, cA 94244-2120 
Phone: (916) 341-5646 
E-mail: jtoney@waterboards.ca.gov 

For your convenience, a draft copy of the CWSRF Program financing agreement template for 
Wastewater and Water Recycling Repayment and/or Partial Forgiveness is available online at: 
http://wWw.waterboards.ca.gov/water .;..,issues/programs/grants_loans/srf/docs/cwsrf/cWsrCcntr 
cCtmplte.pdf. 

CHARLes'A. HOPPIN, CHAIRMAN I THOMAS HOWARD, EXECUTIVE OlReCTO~ 

1001 I Street. Sacramento. CA 95814 I Mailing Address: P.O. Box 100. Sacillmenlo. CA 95812·0100 I www.w8terbOards.c8.g0v 

o REOVCLED PAPER 

/g 



, , 

If you do NOT agree with this FPA, then you must request a Final Division Decision within ten 
working days from the date you receive this approved·FPA. Your request should specify the 
items of disagreement and suggest the exact changes with which you will agree. Pleas~. send 
~~~~ " .' 

Ms. EIi~abethL Haven, O~puty Director 
Divisiohof FinanCiai A$sistance 
P.O. Box 944212 .. , 
Sac:ram~nto".CA· ~4244.,~1~0 

DIVISION STAFF APPROVAL' : .. 
l,.-.... ':"'; 

Si~n' 
. ·r·.·. J 

Her.e: 

.' .~ 

Af!P'LlCANT AGREEMENT . ' . 
1. J ' ", • 

Using the authority delegated by the County on May 18, 2010, in Resolution No. 2010.,115,1 hereby 
agree,on behalf of the County, with the content and ¢onditions of this CWSRF FPA for Project No. 
C-5275-110, and have reviewed the draft financing agreement template. 

Sign 
Here: 

POLICY 

u ea, .Director of Facility Services 
unty 

:z Itt{ 1'2.. 
Date 

Policy for Implementing the Clean Water State Revolving Fund (G.WSRF) for Construction of 
Wastewater Treatment i=acilities(Policy) amended on March 17,2009. 

TYPE OF FUNDING REQUESTED 
The Coun~y is requestingfinancinQ. at one-half the :General Obligation (GO) bond rate, and 
Principal Forgiveness (PF). as avaiiablethrough the CWSRF Program. 

TOTAL PROJECT COST 
$58,376,044 

AUTHORIZED REPRESENTATIVE 
Mr. James Durfee 
Director of Facility Services 
Placer County 
11476 C Avenue 
Auburn, CA 95603 
(530) 889-6829 

TOTAL CWSRF FUNDING REQUEST 
$58,376~044 ' 

PROJECT DIRECTOR 
Ms. Kathy Kane 

.. Project Manager 
Placer County 
11476 C Avenue 
Auburn. CA 95603 
(530) 886-4909 

11 



TECHNICAL REVIEW 

PROJECT LOCATION 
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The "$ew.er Mai~tEmance District (SiVlD) 1 WasteWater Treatment Plant WVWTP) is located at 
11755 Joeger Road in AUburn, California. ' " ',' . 

, . 

EXISTING FACILITIES 
Pla<::er C(}unty. [)epart,rne~t of Faci!ity ~erviqes op~ra!es ~nd m~intains nl~e separate ~anitary 
sewer systeriis within Placer Cmmty. all of Which derive tlieir operatingreve'n;ue from sewer 
uS,er fees:'SMP ,1 i~.?n~, ofthe~e DI.ne ~¢J>arate$a.~i1~rysewersYst~ms:' arid is governed by 
the Placer County Board of Supervisors. " .' " ' , 

The WWTP's average dry weather flow (AOWF) design capacity is 2.18 million gallons per day 
(mgd). The WWTP's peak wet weather flow capacity is 11.9 mgd. The plant currently pr.ovides 
a tertiary level oftreaynent 'When Jnfluent f1o~s ·ar~:3 .. 5~gqqrlelS~, and a mixture of , ' 
secondary and tertiary. treatment iNh~nflQWs are'gre~tettti~n 3:5'mgd. . '. , ' 

-' -'. ~ . ! '. - . 

The SMD 1 WWTP currently consists of headwork$ th~t in.cllJde c9mminuti(ln (pulverization) 
and aerated grit removal. four primary clarifiers, three rotating bioldgicai conia'ctot (RBC) 
train~,four secon~i;l1)' !:1~ri,fiers,_tVfo.tr~9kli~19,~lter~1 i~ix t~rtiary gn~vity, ~~tefs .. "yith, art~racit~ 
media, three chlorme contact chambers, primary and secondary anaerobic digesters. a belt 

, press, an.d sludge drying p~ds, which ,are used \'Vh~n the belt press is npt in oper~tion. 
Dewaterfildsh.idge is qlspOSed' attha Western'Reg(orial'Sarilta,y UUldfill nearlincaln. 
'. .. '. ", - ". "".! . 

The SMD 1 WWTP currently discharges into Rock Creek. a water of the United States (US) 
within the Upper Coon-Upper Auburn watershed, at two locations. Rock Creek is a tributary 
to Dry Creek, a 303d listed waterbody;which flowsint6 the Bear River and ultimately into the 
Sacramento River. The primary discharge pointis ,located 200feefupstream 'aftha'" 
confluence of Dry Creek and Rock Creek. A secondary discharge point, used only when the 
primary discharge is taken out of serVIce f6r~egula~clea'hlrig and m~lnt,enance, is located on 
Rockt~r'eekanother 200feetllpstreall'l of the p'i'iin~1'y discharge location', After'the upgrade is ' 
compiete,the secondary discharge point will rio loriger be required. 

The'SMD 1 WWTP presently operates and discharges treated effluent to Rock Creek under 
waste discharge requirements (WDRs) set forth in ~ National Pollutant Discharge Elimination 
System (NPDES) permit Issued by th~central Vall~yRegional Water Quality Control Board 
(Regio'naIWaterBoarq) as Order No.R5-2010~092 (NPDgS Permit No. CA 0079316). The 
NPDES permitinclLides final effluent limitations for ,biochemicCiI oxygen demand, total 
sUspended solids, 'total cOliform organisms and ammonia; an.d requires f!-lllcompliance with 
thesefirial effluent'limitations by SeptemIJer1, 2015. In addition, the Reg'ional Water Board 
has adopted Cease 'and Desist Order (COO) No. R:S .. 2010-0093 because theSMD 1 wWrP 
does :notconsistE!ntIY. comply with effluent limitations for aluminum, chlorodibromomethane, 
chloroform, d!chlorobromomethane. nitrate plus nitrite, and nitrite. The COO 
No. R5-20 1 0-0093 requires full compliance with fjn~1 effluent limitations for these constituents 
by September1. 2015. ' " 
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PROJECT OBJECTIVES 
• Provide wastewater treatment that consistently complies with the discharge standards, 

opl3r~tjon~1 'requi~eTT'!ents, a,nd prpject delivl3ry mile~tones included in NPDES Permit 
Order No. R5-2010-0092 issued by theRegion~1 Water Board in September 2010. 

• Provide wastewater treatment facilities that utilize proven processes and technologies, 
include adequate operational safeguards, and are efficient to operate. 

• Prpt~ctancll,or ,l3nl:u~n~~rthe environment by improving ()versll Wc;ltl3f qU,ality of effluent, 
'preserving~)(isting ,rJ,pa,rian' habit,at, protectil19 be,,~fic,ialaquatic uses, improving 
stormwaterdrainage and 'management, 'enhancing odor control, and increasing energy 
efficiency. 

PROJECT-DESCRIPTION 

The SMD':1 wwrp Project ~nstn~ctl6./l will ocqur at. two locations: 1) ,theVVWTP; and 2) tlJe' 
outfall locations. The ProjeCt cOrTlponents are destribed below. 

1. Construction aeth/ilias at the WvvtP 
". . .. : ." .. -". ; . 

• Septage'ReceivingStation -Installing a new septage receiving station. 

• Headworks - Constructing a newheadWork$ with automated sGreening equipment, 
flowmeasurem~rlt equipment, influent sampling equipment, and a 'aerated grit removal 
system 'wi,th a grit washer. ' 

• Primary Treatment..,.. Constructing two new ,circular primary clarifiers and primary 
sludge, ~nd 's~~m p~';'ps. 

• "Secondary Treatment ~ In~taUing two new ~econdar.Y clC3tifierswith.a relturn and waste 
activated sludge plJmp !)t~tion.~nd a splitter: box; and, constructing twq new aeration 
basins with anoxic ;z:q/le$,fine.;bul;>ble a~rat!or;l diffu~ers. centrlf!Jgal bl()wers. and 
recycle pumps. The aeration system will U$e an' activated sludge process, which uses 
multiple chaml:!er~ t9 biologically treat th~ ,wastewater and provide nutrient removal. 

• Site Work,.... Completing site wqrk, including, grading, roadwork. fencing' and site 
lighting: Access rqads willbe provided toaill')'1ajpr process and mai.nten~mce centers. 

, , 

• Solids Handling .... a) SlucJgfa thickener: instalJing a -new gravity belt thickener or rotary 
scr~en thickener with st.pr~ge tanks and pumps; b) anaerobic digesters: installing a 
new anaerobrc digester.:renQvating and upgrading the two,existing anaerobic ' 
digesters, installing neW pumps, mixing, heating and digester gas sy~tem$; and c) 
sludge dewatering system: installing a new belt or rotary press for sludge dewatering. 

• Tertiary Treatment - Adding a new screen to filter secondary clarifier effluent, new 
modular up-flow filtration units (the existing filters will serve as backup filters), a 
secondary clear well and pump station, baCKwash tanks and associated facilities. 

• Disinfection -Installing a new ultraviolet disinfection system. 

AI 
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• Other Improvements - a) Upgrading a sup~rvisory control and data acquisition system 
with Cfi~lcal alarr.ns; b) adding new conduits: and piping; c) upgra(:ji!1g the eXI$tingnon
potablewaler supply system; d} modifylng~n existing drail;agesy~tem; e) constru~ting 
a new chemic~d feed building and s~or~ge ff1cjli~ies; f)' converting ,~xis!ingtJi..dldiI19s into 
maintenance and storage facilities;' g) constructing a new operations control bUilding, a 
modern analytical laboratory, and a new safety training facility; and h) installing a new 
security systeh( . . 

2. Outfall and In-stream Work 

• Stream Monitoring Equipment: Installing stream monitoring equipmenttoallow 
continuous stream flow and water quality monitoring. Sensors ,for pH and pressure will 
be placed in Dry and Rock Creeks 

• Primary o.utfall: ,Constructing a new primary outfall:in Rock Creek. 

• Secondary Outfall: Removing the existing secondary outfall. 

'. Concrete Pipe: Removing an existing abandoned concrete pipe located in Rock Creek. 

The County is also considering the following two alternatives: 1) a design/b~ild/()perate option 
with 'PERC Water Corporation; or 2) a regionalization project where the Wast~water from SMD 
1 would be c!ivertel;i to .the City of Unooln's WWfP. If the County selects either onE;! of these 
options it wili require an:amEmded or a new FPAlPFC. . 

Water Code 5103, Statement of Diversion and Use of Water, does not apply to the County. 

The Project is listed on the current CWSRF Project Priority List. 

ThE:! Projectis Ii~ted in the currerit CWSRF Intende'd Use Plan (I UP). 

The PrOject is routine and non-controversial b~sed on dOCUments and communications with 
the County: X . Yes ----.-,..,-No . 

CWSRF PROJECT COSTS 
The following t~bW~utlines.the e~jim~t~d County'~ Project CO$t: 

:, "'l!y~~r~) (oJ;;:YY7Qr';l~<';',';. ,: ;-;'<'" r,,··,iEt~J"-h)~F"C'-o}£t"3> 
10~-'-';~C'~'''~--''''''~ :r; ;~Jl\T" ;::: ";' ':J:!"'''T'''''",,-;:,;,,:;~ 
~ ___ " .. _. __ ~u __ __ ".,,_J. ____ ,~~ .. '""~" \"._,,,,,-,. ~"'~_iIi1~=.' __ """. ____ »_-=~ .. ;,;, ~ .':, ,'" ',,:' , " ~,"';'~ :,~' ;'::"~" '~-:,~;;;(t,:.:;" \<i '::/\, J'/t: :",;" ,:, 0r~::: ,:-<t 

A. Cohstruction ' . $48,300;000 
B. Allowances (Soft Costs) 

1. PIc:im1ing $909,182 
2. Design $3,158,738 
3. Construction Management $5,623,848 

4. Administration $384,276 

5. Value Engineering $0 

Subtotal of Allowances $10,076,044 

TOTAL $58,376,044 
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ELIGIBLE COSTS 
ThtUtems,iisted below~re ~ligible for CWSRF financing. p~tailed Project component eligibility 
and 'eligible component size will be determined during the review ofthefrnai pjansand 
Speqifr9~ti6ns, (I=>~S)~spart:Ofth,e,Ap'proval'()fAwcird (AOA), Will be Consistent with this FPA, 
and will be inc!\.Ided in the CWSRF financhlg agreem,ent. ' . . , ..... .. 

• Fadlilies for administr~tion, operations, maintenance, and laboratory space 
• Ultraviolet disinfection system ' 
• ' Headwork structures and associated equipment 
• Primary clarifiers and ass()~i,ated equipment 
• SeQondalY Glarifters,;:mdas~ociated equipment 
• septage receiving s~a,tion " ' , 
• Site preparation, access, or security improvements 
• Traffic control during construction 
• SI\Jdgethickener,;ali~robiG' digesters, 'and sludge dewatering equipment 
• Fiiters arid associated equipment " ' 
• Control instrumentation and alarms 'i 

• Chemical fe~d equipnient 
• Relocate/Demolisli/Remodel existing treatment process buildings as needed for 

installation of new facilities 
• ,Monitoring equipm¢nt ' 
• Outfall structure 
iii ,Allowances (soft costs) for planning, design, construction management, and 

administration . , ' . . 
• Mitigation measures mandated by State and/or Federal agencies 

INELIGIBLE COSTS 
, . 

• Construction costs prior to the issuance of the PFC 
• Construction change orders ang claims excee:ding the amount of the CWSRF.financing 

agreement, ", . ,." ' .. ' . 

• EnQineering c()stsincludep ~s part of the con.~tr~ction bid 
• Decorative items (artwork, sculptures, reflective ponds, etc.) 
• License fee(s) for proprietary treatment processes 
• Construction contingencies '. 
• Operation and maintehan,ce costs and ext~nded warranties for equipment 
• Act of God insurance COlds " 
• Portable furniture and applianqes, . 
• All other items not Included· jn the construction,contract except allowanCes 
• Demolition of existing facili'ties NOT required to provide space for eligible new facilities. 
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ELIGIBLE DESIGN PARAMETERS 
The Project's eligipledesign parameters will be consistent with Order No. 2010-0092 (NPDES 
Permit No~ GA0079316).A table of eligible design parameters is provided below: 

, rep,()rted as a:, , ,"' .. '''''''r''''"'''''' 
Regional Water 'Board 

""""1'\"'''6.' ' ',' 

PROJEct SCHEDULE . ,'" ,,' ...' . 
ihis tf:)nt~tJve SChEk~ule does, not superse~~ ~l1yr~gul~tory eriforc~nient schedule: SpE;)cial. 
attention to the Project milestones is 'critical. 'Sch~dules must be compatible with requirements 
of the Regional Water Board enforcement actions related to the planned facilities. Approval of 
a sched~'(f)not compatible with the Region~l Water Board req~irements does not relieve the , 
CoLintyQf its resPQrisibility to achieve compli?nc€): " ' 

Submit 

Submit Construction Status Reports ' 
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ENVIRONMENTAL REVIEW 

, State Water Board staff· conduct~d a 'Tier I environmental review, reviewed the environmental 
documents provided' by the Gounty, and' determihed 'that th,e ProjeCt will' not result in any , 
significant adverse, W~(~r qU~!ityim.pact$; ;The Qounty ;s in th$ Proces$Qfobtainingne¢essary 
permits, andha$ initi~te~,con'~~lt~tiQhW.ith the United States ArillyCorps 'ofi::nglri'eers' . , 
(USACE) for Clean Water Act (tW,A) $~c~ion 404 Nationwide Perl)1lts(NWP ~,7 and 33), the 
RegiQn~' Water ~()ard for a CWA$e~tion 401 Water .Quality Gertlficatioh, and theCalif6h,ia 
Department of Fish and Game (DPG) for a Lake~nd Streambed AlterationA,greement(SM) 
under Section 1602 of the DFGcode.- The USAGE initiated consuJt~tiohs with the United -
States Departmemt dfthe InteriorFi~harid Wlldlif~;seiVice (LJSFWSj'un~erS~ction7 ()f tna ' 
federal, Endangered Specie~ A~ (~$A) and the ~tate HistlJriq:Pre~eiy~tiOrl Offlcer(SHPO) 
underSectiQn 10~,ofthe NationafHi,storic PreserVation Act (Section'106)~as part ()f the 
permitting process. . '. " 

. . . ' 

The OO~hty ist!l,e'I~~d'~g~ncy, unq~t th~.Callfornia Environmemtal Qu~litYAct,ai1qprepa,red 
an Initial Study and MJtlgat~~ N~g~,lve p~claration(ISIMND)for the<project. th~I$/MN'D was 
Circulated to the puPIi~ ~h~ ~istrll)~eq thrQugh the stat.~ GI~~ringhouse (SCH . . . ..... . 
No. 2011 042083) for review from Aprii2S; 2011 tbrQl!gh May 24, 2011:. Th;e CQunty ~~cejved 
comme.l1ts fro.mth~,S.tate Wat~rBoarcl, the R~giQm3IW~ter Soard, jhe OaUtor,"ta Department 

, of TransportatiOn, thEfNevada lrrjgationDistrict,t~e Dryeraek Conseniancy, tlie, Ophir 
Property Owners Association, Inc., and the AubLim Ravine Preservation Committee. The 
County responded to the comments, and included them in the flnaiIS/MND. The County 
adopted the finallSJMNb and a Mitigation Monitoring and Reporting Program (MMRP). and 
approved the Project on July 12. 2011, The County filed a Notice of Determihatidn (NOD) with 
the'placer Counl}'-Cierk on July 15, 2()11 and the: Governor's Office ,of Planning ~r'Id Research 
(OPR)ohAIJQU$t2,2()11.'· ,. .. 

Dry' and Rock,Creeks arepere-nhial streams and are consider,ed relativ~ly perrnari~nt Waters 
(~PW). Th~ Project will involve dewatering portions of R.ock srid'Dry Creeks t"oinstall the 
stream monitoring equipment and a new prima'ry outfall. and to remove a secondary outfall 
and pipelil)e .. Thestre.amJ,,~watertng Willbec;:qmpleted through theu~e of coffer~ams aneta 
pipe bYpa$.s $y~telTl ;or a hQ,r~esh'6e-shaped CoffE:li'dam.The 'Project will also inyblve plaping 
a,pproxima,te/y 250qubic yards (cy) of rip rap above the ordinary high water mark (OHWM) in 
Rock Creek and approximately 600 cy of rip rap above the OHWM In Dry Creek. 

The Project will permanel1tlyimpact approxlmate.ly O.O()34 ac~e of waters of the US, and· 
temporarily impact approximately 0.17 acre of Wafers of the US. The County will implement 
compensatorY-mitigation, including re-vegetating the stream bank of-Rock CreeK near the 
existing sec:ondary outfall to compensate for the permanent water quality impacts, and 
re-vegetate freshwater marsh habitat to ,compensate for the temporary water quality impacts. 
The County will also implement mitigation mea$ures to reduce water quality impacts· to aress 
than significant level. ThUs. tbe Project will t'lavel~ss than significant Impacts to waters oUhe 
US, wetlands and riparian habitat. The County initiated Section 7 informal consultation under 
the federal Endangered Species Act with the USACE on September 26, 2011. The USACE is 
in the process of completing its required federal consultations as part of the permitting 
process, and is expected to Issue the CWA Section 404 NWPs soon thereafter. 



The Proj~ct ar~a does not provide suitable habitat and is outside the known range of federally 
listed species, except for the federally threatened California red-I~gged frog (CRLF; Rana 
draytorlii). There is suitable CRLF habitat located in Dry and Rock Creeks and in the 
freshwater marsh thalabots the streams. Field surveys were completed for the Project, 
including a reconnaissance-level field survey on July 29, 2Q10, a reconna,issance-l~ve'aqUi!ltic 
and riparian field surv~y along Rock and Dry Cre~ks on December·~, .2010. and a wetland 
jurisdictional delineation on December 7, 2010. No CRLFlndividuals were,observed,duriiig 
the surveys. 'The·lJear~st CRLFpopulation Occurs in the Michigan Bluff area ofthe Foresthill 
Divide. ·whichislocated more than 20 mitesnoith~ast of the Proj~ct area: ' 

The USFW~ determined that the CRLF is not lik~ly to occur in the Project area, due to the 
distanc~fn:)m known., occurrences ar\d the diminished qua!ity.ofthe habitat from the presence 
ofnon,,:n.ative 'predato,fs(bullfrrigs IRan a catesbeiana] and largemouth bass [Micropterus 
satmoides]). The usFV\is also agreed with the USACEis fin·ding that the Project may affect, 
but is noflikely' toaCtvefsely ~ffect the C~LF. 

The County wilHinplement mitigation measures to reduce biplogical res9urce impacts to a less 
thansigriifieant level. Therefore. the Project will have no impact to federal speciaHstatus . 
species. 

The USACE requested a Section 1 06 concurr~nce and a .finding of "no adVerse effect to 
histo-ric properties;; from the SHPO on September26, 2011. The SHPO has not yet . 
respond,ed. How~ver, the State Water B()ard's CI;lItural Resources Officer (CRO) reviewed the 
ddcuments submitted by the County for this Project. The ORO determined that the 'County 
provided sufficient documentation to support a Sflction 106 determination of "riC) historic 

. properties affected." 

The State Water Board will file an NOD with OPR following funding approval. 

FINANCIAL AND FISCAL~EVIEW 

FISCAL IMPACT ON APPLICANT 
Acredit reView Was <:.ompleted to an~lyze Placer County SMD 1's ability to enter into a 
firianCi'1!:j"agreemerit for'the amount of $58,376,044 for construction and allowaricecosts. The 
credit review provided recommendations regarding the financing agreement terms, maximum 
CWSRFfinancing amount, financial capacity and reserve fund requirem~nts for the financing 
agreement. 

The SMD 1 service area's estimated 2011 median household income (MHI) is $44,405, 
approximately 76 percent of the State of California MHI. The estimated 2011 population is 
11,114. The SMD 1.service area qualifies as a small disadvantaged community, and qualifies 
for extended term financing and principal forgiveness. 

The most recent rate increases were approved following the PropOSition 218 guidelines on 
May 12, 2009. The current monthly wastewater charge is $82.00 per EDU, and there are 
currently 7,855 EDU's. Rates are projected to increase to $85.00 beginning in fiscal year 
2012113. The current wastewater charge of $82.00 per month equals $984.00 per year which 
equals two percent of the 2011 median household income. 



The first debt service payments are projected to be due in fiscal year 2015/16. After allowing 
for operations ~nd maintenance costs projected ~t $6,447,368 for fiscal year 2015/16, the 
estimated het reven/..!eS Clvailat:lfe for debt service: will be $3; 164,8-86. The County ha's no ' 
outstandingdebtsecuredtJyS~wer Maintc~'rlance District No.1, netrevenu,?s. 

PRINCIPAL FORGIVENESS ANAL YSIS. .. . 
As :outUnedin the. qN~RFjUPfQr S'FY201 0/201.1 i adopt~d by the State. Water Board on 
A!J~~,$t3,.· 20.1 (),. $97, 77P,48~· in,R~incipai for~iyeri~ss is av~i!al:>l;e t9 tw.o categories of . 
disadvantaged communities:1),.$I11!lIl. Disadvant~gedComm.unities with Substantial Water 
'Quality Investment; and 2) Other Disadvantaged Communities. . 

The C,9urity's serV1G~ areaqyalif{e~:forprincipai forgiveness under Category 1.,; The County's 
service a.r.~a has anestim~ted 20ft> popul~Horiof 11 ,420 person~.As 0(l\,IIay12, 2009, \he 
County"swa,s~~waterrates are~2.00!mohth (2.0 percent Qfthe cpmmunity's MHI). As a sm~1I 
disadvantaged community wittiwastewater user rat~$ mQre thalf 1.5 p~rc~nt ()f theservi~ . 
area's MHf,the County may receive 50 percent pHndpal forgiveness for ~IJgi6leProject cOsts 
~p, t,9 $6 mJJlion in pr!!"Ic.!pal f9rgiY~l1ess, With ~n ~stimated ,eligibl~Gost of$~a,3 milli(;m the 
Project qlJ';iilfiesfor$6m'ullon ,in PF". ' ,;. '., .'. 

The County submitted an evaluation reg.arding how the Project addresses the "livability 
Principles" ~staplis.he.dby tl1e' United States ('-'8) :Department of Hou~ing and, Ur,ban ' 
Development, U.S D.ep~rtlT,lent of Transpo!istioll,flnd US EiwiromnentalProtection Agency. 

ThefiXlaJ principajforg.iveness arnountmay be m6dified based on the AOA;determinatio:" and' 
the finalfinancing~greement will be updatedacc~rdinQly. 

SECURITY AND SOURCE OF FINANCING REPAYMENT 
Placer County SMP 1 shall dedicate the net revenues of SMD 1 to the repayment of the 
Financing Agreement. . , . . .' 

A financing agreement forthe amount of $58,376.044, with·~6,OOO,qoo in principal 
forgiveness, with an extended term of thirty years and an estimated interest rate of 2.20 
percent will have an annual debt service of $2,403,387. When compared to the net, reVe!1ue5 
of the SryJP 1, the result. i~debt s,ervice. C()ver~ge pf 1.32, for (lscaIYea.r g015116. This exceeds 
the CWSRF policy requirement that n~t revenues: be at least 1.10 times the total debt service. 
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COMPARATIVE REVENUES AND EXPENSES ANAL VSIS 
Revenues and expenses for Placer County SMO'1f6r fiscal 'years 2008/09 through 2010/11; 
and projections for fiscal year 2011/12 through 2015116 are summarized below. 

Counht of Placer~Sewer Maintemince pistri,ct#1 ; 
20,11/12 ' ,2012/13 2013114 ZW14f15 

, 

201.5116 
Fiscal Year .2008'09". 2009/1,0, 2010/11 ProJ~Cti()"s , Projections Projections Projections : Projections· 

Direct Service Charges ,. , ~6,46~,O22 $7'7'3~:830 $7,~1,~36 $7,~38,O33 $8,282;272 $8,363;488' $8~467',119 

Inspection Fees $26,813 $~,940 $6,000 :~~,p60 $6,121 $6,243 '$6;430 

Connection Fees ' $507,637 $5:i4,425 $305)139 :$30t498 $362,565 $443.1~5 $,523.705, 

Annexation fees $42,980 $2~;()25 , ,$~8.647 : $28.93.3 $29,222 $59,614 $f.l1,4Q2 

Interest ·Reveriues $365,9~' $28iM>37 $206,000 ~189,732 $204.138 $195.168 $191),310 

Total Operating $7,408,395 $6,588.857 $8,407,722 $8,464,256 $8,884,318 " $9,061,648 '$9;254,966 
Revenues 

OperatJngExpenses $5,242,375 $5.0Q3;353 $5,62,1,~88 $5,923;763 $5!962.760 $5,996,362 $6,185,054 

Net Revenues 
$2,166,020 ,$3.585,504 $2,785;734 $2,540.493 $2,921,558 ,$3,071,286 , $3,069.912 

.. 

Proposed Debt Service $0 $0 $0 $0 $0 $0 $2,40~,38i 

Debt Service Coverage n/a nJa nla nla n/a .' nfa 1.28 

*First payment du~ fiscal year 2015/16 

A ~serve fund equal to one year's debt service shall be established from available cash. A 
reserve fund equal to one year's. debt service is maintained so that in the event of non
payment, there are fUnds available to cover the d~bt service. 

It is recommended that the Division approve tl;ie Prelimi~ary Funding Commitment for 
the maximum amount of $68,316,044 with $6,OPQ,OOO in Principal Forgiveness 

$8,591,716 

$6;623 

$604.275 

$63;244 

$346,396 

$9.612,254 

$6,447,36B 

$3,164,886 

$2,403.387 

1.32 
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FISCAL IMPACT ON THE CWSRF PROGRAM 

(as of 12/0112011) SFV SFY SFY SFY SFY 
201M2 2012-13 20'13-14 2014-15 2015-16 

Begioning Balance; $432,604,699 $1.9,849,145 ($163,020,954) ($152,541.,0'14) ($8,830',856) 
Estimated Repayments $~2O',104,778 ' $~30,lM,178 

" 

$240,104,778 $250,104,778 $260';10'4,778 
Debt Service ,on RevCI\ue B,onds ($30',228,204) • ($71,714,204) ($23,821,829) ($20,966,21.9) ($19,356,506) 
'Estimated Capital\illtion Grants,' " 568,764,iI4 , ~i,087,oob' $28,800,000 S28;800;000 528,800,000' 

, , 

Local Match credits " $3,511;387 ' '$2,515,245 '$895,696 5936;409 $1,058,550 
Est.SMIF I~terest: $1;500,000 '$1,500;000, $1,500;000' $1,500,000 $1.500,0'00 
Estimated Disburs\llncrits ($583,020,792) ($3*4.790,558) ($197~05i;O()3) ($98,736,&40) (S33,043 ;997) 

Subtotal' $113~5.982 (S~6,448;S'4) , ($~12,594,312) $9,0'91,054 5230,231,969 
~ , 

PendingPr~UminaryFundiilg li;stimated Disbursements 
Commitments ' 
City of San Clementc,'#4516-110 (1011712011) ($7,422.003) (S4;948,oOi) 

, 

City of San Diego, #4905-11 0' (0912612011) ($9,4i 1,837) ($~ 1,057,258) 
South Bayside System Authority, #5216·120 
(1lI1onoi 1)' ' . ($ ~3,OOO,OOO) (SI9,000,000) ($4,329,000) . 

City ofTurlock, #5256-110 (0912112011) ($4~QOO,OOO) ($( 1,{)()(),QOO) ($!),OQO,OOO) 

Placer County Sewer Maintenance District I, 
#5275-110 (1210ii2011) , (SI,250,OOO) ($20,1.50',000) ($I~,OOO,ooO) ($16,376,044) 

Cityof~edcljng,1I5389-110 (11/1S40~1) ($2,000,000) ($~O,OOO,OOO) , ($600,000) 

City ofVis!a, 115698-110 (09/0812011) ($5;542/170) 

City of Santa Barbara, #6401-110' (0912112011) ($1,600,000) 

City of Stockton, #7085-11 0 (03/~O/201l) ($1,625,000) 

City of Rio Dell, #7401-11 o (OS/t81lO11, ($500,000') , ($6,924,895) 08125/2011) " 
Valley Center MWDi #7454-110 (11108/2()U) ~$437,268)' ($1,083,204) , ($180',528) 

Valley Center MWD, #7454-120 (1110812011) , ($4,003,166) ($4,095,996) ($1,365,338) 
Valley Center MWD,1I74S4-130 (W08120))) ($435,000) ($1,896,500) 

$79,849,145 ($163,020,954) ($IS2,547,014) ($8,830,856) 5230,231,969 
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FISCAL IMPACT ON CWSRF PROGRAM PRINCIPAL FORGIVENESS 

(as of 12/0112011) 
PrinCipal Forgiveness 

Category t Caiegory I Category 2 Total 

SCGfees 

Beginning Balance $57,~62,289 51,000,000 540,108,193 $98,770,482 

CilY ofWilliiJriS'lI4049~1l{} (6'nal) , '(S6,qoO;OOO) , 
City ofSfu. rii~R~#4905.1'i 0 ' " ($3,000,(100) 

City ofRedding,1I4971.i40 (hnal) ($3~OOO,Oob) 

City of Modesto 115175·210 (final) ($3,000,000) 
Russian River County Sanitiitio'ri District. #5201·11 0 

($1,9,42,275) 
Jfinai),,' "'" ' ',.' .' " , 
San Uis Obisjlo (LOs OS\is); 115i30~1l0'; , ($Z;SOO,O(lO) " 

, Calaveras CountYW8ter DiStrict,#5249-i 10 (fiital) ($4,4~(i,il80) 

Placer County Sewer Malntc~ance District I #5275-1 io ($6,OPO,OOO) 

Heber Public Utilitv District, #5302-11 0 (final) ($6,000,000) 

Vict6r VaileyWaStewater R~ri AiuiiOlliy, #5376-110 
, 

($3,000,000) 
(final) ,,' ' 

City ofTehachalli #5563-110 (finall ($2,121;030) 

Susanville Sanitarv District, (l5127-11O (final) ($1,392,595) 

City of Redd ing, #5835-11 0 (final) ($1.23j;052) 

City of East Palo Alto #59.56-110 ($276,250) 

City of Los Angel~; ~7055"IIO ($3,000,000) 

City of Stockton; #7i>85~i.i Ii " '($1,625;000) 

Santa N~il!lCOulltY W~ter i:>isirict; #7132.j 10 (Si,146,815) , 

Earlim~ Public UtiliIY District. #7190-11 0 (filial) . ($"jS9, iot) 

Eastern M~nichia) Willer District 11.7203-110 (~,ilOO,OOO) 

City of Rio Dell #7401-110 ($6.0()O,OOO) 

City ofR-edding, #17456-110 (Onal) ($1.682,280) 

City of AIlaheim, #l7@0-HO ' . (5:1;560,479) 

City of Anahei~ #l7622~110 (final) ($374,383) 

City of Anaheim #l7630~llO 
: 

,($513,178) . 

Planada CSP, ir1649~tlO : ($300,OOO) 

City ofYubl\ City, fJ7668-i 10 ($3,000.000) 

Sutter County. il7732-i 10 (final) .<$4QO.l80)' ($1,OOO.OOO) . 

City of Anaheim. #1800-1io (final) ($923,344) 

City of Colfax, f#1806~1l0 10 lI1nal) ($3,319.4)00) 

Subtotal ($41,882,285) (St,OOO,OOO) (537,208,173) ($80,090,458) 

E~diD2 Ritanee ' $15,780,004 SO $2,900,020 $18,680,024 
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LEGAL REPRESENTATIONS 

The County's attorney represents that the County complied with Proposition 218 requirements 
for setting rates 

The County will be required to perform a two year educational outreach program because the 
Proposition 218 protest rate exceeded five percent. 

The County's attorney has certified that the County holds suffici~nt property rightsJo enable 
the County toacqess, cohstruct, aperate,maintain, repair, monitor, and inspect the Project for 
the life of the Proj~ctor the term of the' CWSRF financing, whichever is longer. 

The County's attorneY has represented that there is no perading or anticipated litigation, 
contra~ty;:ll qr r~tep~yer/ta~p~yer dis,P!Jtes or adv~rse findings byoutsicf~ ~uditors that may 
detrimeiit!illytiffect the applicant's payment sourd,e, the ~bility of the applicant to'agreE) !oor 
pay the CWSRF financing or manage and implement the project financed by the CWSRF 
Program. 

The County. certified, on August 22, 2011, that it is not an urban water supplier as the term is 
understood pursuant to the provisions of Section 529.5 of the water code. 

SPECIAL CONDITIONS 

1. This FPA includes only the Project described above and does not include any 
aSSOCiated projects that may have been referred to in the County's Project Report, dated 
April 2'011. This approval does not guarantee that a CWSRF financing agreement Will be 
awarded fot this Project; , 

2. As determined by the County's credit review, the financing agreement is subject to the 
follOWing conditions: 

• The County is pledging net revenues of Sewer Maintenance District 1. 
e TheRecipi~mtmay not incur future senior debt. The ReCipient's futureciebt may be on 

paritywithCWSRF debt if policy conditions are met. (Section' X, G1) 
• The Recipient shall covenant to establish rates and charges in amounts sufficient to 

generate net revenues equal to at least 1.10 times the total annual debt service. 
• The 'Recipient shall est~blish a Reserve Fund in an amount equal to one year's debt 

serVice prior to the construction completion date. 
• The Financing Agreement shal,l be limited to a maximum of $58,376,044, unless new' 

information s'upporting the credit review changes and a supplement~1 credit review is 
performed. 

3. In accordance With the CWA and Section 106, the County shall obtain the necessary 
approvc;llsand permits from the USACE, the SHPO, the Regional Water Board and the 
California Department of Fish and Game, prior to the start of any Project construction 
activities, and shall implement and abide by any measures and conditions of those 
approvals. The County shall provide the approvals and copi~s of permits to the Division 
prior to the issuance of a final finance agreement. Special conditions may be included in 
the final CWSRF financing agreement to assure compliance, if necessary; 

31 
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4. The County may jeopardize CWSRF financing if construction begins prior to the PFC. 
Construction after the PFC and prior to issuance of the Financing Agreement is eligible 
for CWSRF funding; , 

5. The County will submit an Approval of Award (AOA) package. The Division, through the 
AOA package, will use the project bid resLjlts acceptE?d by the County ~16ngwith the final 
Project P&S to review final proJecn~ngibilitY and peiformahce. Standards. After review 
an~ approval,: the Division will prepare an ~mendment to the fina!lcing agreermmt 
consistent with tl')e final eligibility aetermirifltion and ~redit review. ,$igr~ture of the 
amended agreem~nt by th-e Co.u~ty will cQ:nE;ti.t~te I\lgreement witI') Jhe Divi~i()n',s 
decisions on the AOA paCkage; " " 

6. The County must comply with the Disadvantaged Bu~rness En~erprises and Davis
Bacon requirements and certify compli~nce with allfederallalJlfs; 

7. The County must sign an initial financing agreement for ~he SMP 1 Upgr(lde project on 
or before Augu~t 3(), 2012. Division staff may approve up to a ,120~day ~xtension for 
good caL\se. . , 

8. The County Illust submit an Approval of AV'ard (AOA) package an,d start construction of 
the SMD 1 Upgrade Project by May 30, 2013. If the County selects a" altaf1)ative 
project, thiS,tPA and the initial agreem~ntV\lIIl be vQid. " ' 

9. If an alternative projE)ct is selected, the County mu~t submit acamplete application for 
the selected project to the Division, ahd the initial financing agreei1)9nt must be 
executed or be executable by May $0, 201:3. Diyision staff may approve up to a 120-
day extension'for good causa. ' 

10. The final. principal forgivenes.!> amount may be modified basad on t,he AOA 
determination, and the final financing agreement will be updated .accordingly. The total 
principal forgiveness amount will not exceed $6;000,000. TheprincipaJ forgiveness can 
be used for one of the alternatives if an amended PFC is mCide before this one expires. 
After the expiration date the Division cannot guarantee that principal forgiveness funds 
will be available. ' 

11. Unless the upper limit is modified in the future, principal forgivene$s is capped at 
$10 million per agency over the next three C(3)SFY (July 1, 2010 -June30~ 2013). 

12. The County, is required to iMplement a pUblic education program for two years beginning 
no later than October 2012 because the County received more than five percent 

, opposition to their last wastewater rate increase; , 
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DISTRIBUTION 

cc: - Ms. Pam~l~ Or~edon 
Executh(e 9ffi~r ., 
Cen~ral Ya!ley~~gional Water Boar~ (via email) _ 

Mr. Bob Crandall . 
Assist~nt Executive Officer 
Centrtili Valley Regional Water Board, Redding Office (via email) 

Mr. Ken Landau -
Assistant Executive Officer _ _ _ _ _ 
Central Valley Regional Water Board, Sacramento Office (via email) 

Mr. Richard Loncarovich 
Assist~~t Executive Officer _ _ 
Central Valley Regional Water Board, Sacramento Office (via email) 

M(; Rick Moss 
Assistant Executive Officar _ 
Central Valley Regional Water Board, Sacramento Office (via email) -

Mr. ClaY ROdg'ers 
ASSistant Executive Officer 

_ Central Valley Regional Water Board, Fresno Offlce(Via email) 

Ms. Ka~hy Kane 
Placer Cou'rity -
11476 C-Avenue-
Auburn, CA95603 

bee: Rob~rt Pontureri, OFA 
Ahmad Kashko/i, DFA 
Jenrli,fer TOl"ley. DFA 
lisa Lee,pFA 
Cookie Hir", Of A 
Kelly Valine, OFA -
Doug Wilson, DFA 



EDMUND G. BROWN JR. 
QOVERNOR 

Water Boards e MAnHew RODRIQUft 
_ SECR£TARY FOR 

. . E.tIVIRO~t.lEnTAl PROllCTIO,., 

State Water Resource$ Cpotfol Board 

DIVISION OF FINANCIAL ASSISTANCE (DIVISION) 
. PRE 1,.1 M I NARY F"'NDIN~COMMITMENT(PfC) 

CLEAN WATER STATE REVOLViNG ·FUND (CWSRF) PROGRAM 
. . .. ·COUNTY; OF PlA$ER(COUNTY) 

SEWER MAINT~NANCE DISTRICr·(SN!.D) :1·WASi-=wATER TREATMENT PLANT 
UPGRADE P~bJE;CT (PROJECT) 

.CWSRF PRO.JECr NO.: C-06.;.5275-11 0 
·DETERMiNATION N:O.: DFA-2011-48 

FINDINGS 

1. The State Water Bo~td, em March 17, 2009, adopted the amended Policy for 
Imp/~menting the C.WSRF for Construction of liVastawate; Treatment F~c;lities; 

2. The County.'s Project Is a routine and nonccontrove1'$lai project that is consistent with 
the policies,regul~tions'~I1(i agreements the state Water Board has a(ie>pted for'. 
irnplern.entation'of tpe G""SRF program; .. 

3. The County's Project is listed on the current CWSRF project Priority List; 

4. In accordance with the CWSRF I~tended Use Plan principal forgiveness is available to 
disadvantaged communities; .. . 

5. As a smaU (less than 20,000 perSons) dis~dvant~geq C9mmlinity (median household 
income [MHI] less than 60 percent of the statewide MHI) with wastewater user rates 
more than 1.6 percent of the community's MHI, the County 'may receive 50 percent 
principalfotgiveness for eligible Project cO$ts up to $6 million iii principal forgiveness; 

6. The County is the leac::! agency under the California Environmental Quaiity Act and 
preparedan'/nitial Study an~ Mitigated Nega~ive Declaration (IS/MND; State 
Clearinghous~ No. 2011042083) tor the Project; . 

7 .. Tlie County,aQoPted the final JS/MND ~nd:a Mitigation Monitoring anq Reporting 
Program, arid approved the Project on July·12, 2011;· . . 

8. The County filed a Notice of Determination with the Placer .County Clerk on 
July 15, 2011 and Governor's Office of Planning and Research on August 2, 2011; 

9. The County ilicorporated mitigation measures or alteration!) into the Project to avoid or 
sUbstantially reduce potentially significant ~nvironmental impacts; 

10. The IS/MND and the supporting documents provi~ed an adequate disclosure of the 
environmental relationships of aU water quality aspects of the Project. The Project will· 
1.10t result in any significant adverse water quality impacts; . 

CHARLES R. HOPPIN, CffAIRMAN I THOMAS HOWARD, EXECUTIVE DIRECTOR 

1001 I 81r91l1. SaCiamenlo. CA 95814 I Malnng Addr8$S' P.o. Box 100. Sacramento, CA 95812·0100 r wwW.waterboards.C8.g0v 

o RICVCLIEO PAPER 
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11. As determined by the County's credit review, the financing agreement is subject to the 
following conditions; 

.. The County is pledging' net 'revenues of Sewer Maintenance District 1. 

.. The Recipient may not incur future senior,debt. The Recipient's future debt may be on 
parity with CWSR~ de!?t if policy conditiQ'ls~re ~et. : {SectiQ.n X,·G1} 

.. The Recipient shallcoyenant,~o establishniltes and,c.t,aiges in amounts sufficient to 
gener~te. net reve!1ue$e,qual to.at least 1,.:1 O~irn~s ttle .tot~i annual de,bt service. 

• The RecipiQnt shall, esta~lish a Res~rve .F~ndJn 'an amount equal to one year's debt. 
serv(ceprlor to the ~onstruction ~colllpletio:n date .. ' ' 

• The FinancingAgreement shall be limitedito a maximum of $58,376,044, unless new 
information supporting the credit review cnangesand a supplemental credit review is 
performed. ' 

APPROVALS 

Usirtg the authority delegated by th~State WaterBo~rdin the March 17,,2009, Policy 
amendnientand inc;:orporatihgthe conditions in the foregoing Facilities Plan Approval, agreed 
to bY Division staff and,the County, I hereby: ' 
.' ." .". ,",',' .. ';'" . 

1. Approve a CWSRF PFC of $58,376,044 for the CQ!Jhty's Project with a repayment 
period of 30-years at an interest rate of on'e h~lf the general obligation bond 'rate 
obtained pythe, State Treasurers Office a~ of the date of the PFC, with $6,000,000 in 
Pri,ncipaIF9rgiven~ss. The first repayment shall be d!Je one year after completion of 
constru'ctioh; ',' ' , , ' -' , 

2. Direct th~ Division staff to allocate'$58,376,044 consistent with the construction 
schedule and availability of fUrid~.' " 

". :-' .-:." ... -.' . . 

3. The County. must sign an initial financing a,greement for th~SMD 1 Upgrade Project on 
or before August 30,2012. Division staff may approve up to a 120-day extension for 
good cause. ' 

4. Withdraw this PFC if the County dQ~s not submit an Approval of AWard (AOA) package 
and start of construction of the SMD 1 Upgrade Project,or a complete ;:ipplicalion for 

. an alJern::.tive proje,ct that can be financed by M~y 30, 2013. Division staff may 
approve up to's 1 20·<iay' eXtension for the~lterriative prpject, not the upgrade project, 
~~~~ , 

t"StciteW~~rBoard'actioiJ,'-on-this-item will-as~istihe-Wate'r 'Boarcjs-in-r~ac-hing-'Goaj"10t'the"-'''-''
Strategic Plan Update:' 2008-2012 to (1 )irilplemEmt $~rategies to 'fully support the beneficial 
_~~~~.!<?!..!~.?'.~Q.~:,~~.!~~._~~~~!.~,~~~~ b~ .. ?_9.~.Q:.. __ , ,...,., .. __ . __ .. ,._ ... __ ._', ... __ .. _ ... __ ... ___ ... _ .. ___ .......... _ ..... _ .. ___ ._ .. _ 

Preliminary 
Funding 
Commitment 

Ms. Elizabeth t:aVen:oeputy Director 
Division of Financial Assistance 



March 2, 2012 

Mr. James Durfee 
Director, Facilities Services Department 
County of Placer 
11476 C Avenue 
Auburn, California 95603 

EXHIBIT E 

Subject: Financing Options for the PERC Water' SMD~1 Water Recycling Facility 

Deal' Jim: 

Per your request, we are submitting this letter in response to your letter dated February 14, 2012 regarding 
PERC Water's options for funding of the PERC Water project under a State Revolving Fund (SRF) option 
and a public-private partnership option including public and private funding sources. These two options 
being considered by PERC Water are described below. 

Option 1: State Revolving Fund (SRF) Funding 

Since December 6,2011, we have been working with SRF staffl'egal'ding the funding of the PERC Water 
project as described in our Customized Design Report (CDR) dated August 1,2011, as subsequently 
updated based on our discussions since August 1, 20 II. We appreciate the County Counsel submitting a 
letter to us confirming the decision by the Placer County Board of Supervisors on December 6, 2011 with 
respect the satisfaction ofthe procurement method conducted by Placer County and that PERC Water had 

participated in a "competitive negotiation" in accordance with California Infrastructure Act (Cal. Govt. 
Code 5956 et seq.). We have enclosed a copy of Mr. Robert Sandman'S letter dated February 23,2012, and 
other various documents regarding SRF funding for the PERC Water project. 

To date we have addressed the following concerns regardiilg the SRF option: 

1.· The CDR has been accepted as substantially complete by Jennifer Toney, State Water Resources 
Control Board Project Engineer. 

2. The State Water ReSources Control Board 'attorney has reviewed a copy of the Design~Build
Operate Agreement between PERC Water and the City of Adelanto and confirmed a similar 
agreement with Placer County would be acceptable under the SRF program. 

3. The project scope has been discussed with State Water Resources Control Board environmental 
scientist Lisa Lee, who confirms amending the existing mitigated negative declaration (MND) 
would be acceptable in lieu of completing a new MND. 

4. The PERC Water option would still be eligible for principle forgiveness at the same amount as the 
current upgrade option. 

PERC Water Corporation· 959 South Coast Drive, Suite 315 • Costa Mesa, CA 92626· office 714.352.7750· fax 714.352.7765 www.percwater.coll1 



Mr. James Durfee, Director 
County of Placer 
Financing Options for PERC Water / SMD-! Water Recycling Facility 

The outstanding items to confirm funding are as follows: 

Page 2 of4 
March 2, 2012 

I. State Water Resources Control Board Bond Counsel review of tax related items. Information 
concerning this matter has been forwarded and is under review, and is enclosed witnthis letter. It 
is anticipated that thiswill not preclude the use SRF funds and we expect to receive a response 
regarding this review prior to the Placer County Board of Supervisors meeting on March 131

\ 

2012. 

Should Placer County choose the PERC Water SRF option on March 13,2012, the following tasks will 
need to be completed by Placer County to finalize SRF funding: 

1. Amend the existing SMD-l Mitigated Negative Declaration to revise the project description and 
affirm findings. We contacted Raney Planning and Management, Inc. and confirmed that such an 
addendum is appropriate and could be completed within 30 days ofi"eceiving a notice to proceed. A 
copy ofthe Raney Planning and Management, Inco's letter is enclosed with this letter; 

2. Revise the project description and costs on the application form and request a revision to the State 
Water Resources Control Board Preliminary Funding Commitment; 

3. Request State Water Resources Control Board staff to recommend State Water ResourceS Control 
Board approval ora waiver to the design-build procurement process (State Water Resources 
Control Boat·d staff did not see this as a concern, but merely the process that must be followed 
when there is a deviation from the guidelines); and 

4. Provide a new tax questionnaire. 

All of these items; including the State Water Resources Control Board's staffreview could likely be 
completed within 60 days, which will not negatively impact the compliance date issued by the Regional 
Water Quality Control Board. We are confident that SRF funding will be made available to the PERC 
Water project. 

Option 2: Private Funding 

As patt of our CDR, we included an option for private funding of the project under a 30-year concession 
contract whereby Placer County would not be required to provide any upfront funding for the PERC Water 
project, and funding would be provided by PERC Water and private equity funds resulting in a long-term 
concession service agreement for Placer County. Although this type of structure includes private funding, it 
is intended that during the concession term, ownership ofthe facilities will remain with Placer County and 
not with a private firm. Further, this structure is not considered privatization, as Placer County will remain 
the face of the utility to the residents ofSMD-l and retain control over setting rates with ratepayers .. 

Since last autumn, we have been advised by Placer County that private funding is not of interest to Placer 
County, and we understand that SRF funding is the preferred funding option to Placer County. However we 
have continued to model private funding and"to work with multiple private equity firms in a parallel path to 
the SRF funding option. 
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We have modeled the private funding option to utilize private equity and debt financing based on a 70/30 
debt to equity ratio, which final leverage will be based on a credit review of Placer County. To date, the 
debt financing has been assumed as taxable debt, similar to how we fina!lced the City of Santa Paula 
project, however we are currently exploring tax exempt financing to lower the weighted average cost of 

capital. The total capitalized project cost under the privately funded option. subject to finalization with 
Placer County staff, is approximately $51 million. and following the assumed contribution by Placer 
County of $8 million, the net private funding amount is $43 million. We have modeled leveraging 70% of 
that amount for a debt financing of approximately $30 million with the remaining $13 million funded by at
risk equity. Important to point out is the private funding option is anticipated to be off-balance sheet to 
Placer County, and secured by the credit of Placer County and its ratepayers. 

Under the private funding structure, all net project costs (i.e. net of the $8 million contribution from Placer 
County) would be capitalized into a project company (typically referred to as a "Special Purpose Entity" or 
"SPE") as shown below. The SPE would enter into a long-ternl concession agreement (referred to below as 
the "DBOF Agreement") with Placer County for a fixed, predetermined fee structUl'e for the 30-year 
concession term (subject to inflation). Included in the fee structure, we have modeled approximately $30 
million (in nominal dollars) of future capital expenditures over the 30-yeat' term tQ maintain the high
quality facilities. These future capital expenditures will be privately funded by the SPE, thereby removing 
the risk fi'om Placer County to fund equipment rep1acements and upgrades in the future. 

Private Equity Patiners 

We are currently working with private equity firms that are familiar with PERC Water, Placer County and 
the PERC Water CDR and are interested in the PERC Water / Placer County project. Based on our 
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discussions to date with the various private equity firms, they will typically require the following steps in 
order to provide a firm commitment of equity capital fOl'the PERC Water! Placer County project: 

1. Obtain approval! establish a clear mandate from the Placer County Board of Supervisors to 
proceed with a private funding option for the project; 

2. Based upon the parameters outlined in the PERC Water CDR and agreement on summary DBOF 
terms with Placer County, provide a preliminary commitment of equity capital to Placer County, 
subject to due diligence, debt financing, documentation and approval processes; and, 

3. Complete due diligence, debt financing, documentation and approval processes, which typically 
include: 

a. Completion of customary due diligence (e.g., environmental, regulatory, credit reviews); 
b. Contractual term of 110t less than 3D-years; 
c. Monthly sewer rates are sufficient to cover concession fees; 
d. Anangement of debt financing (taxable or tax-exempt); 
e. Confirmation that all concession payments flow through an enterprise fund structure; 
f. Drafting of contractual agreements (e.g., the SPE agreement with PERC Water and the 

DB OF Agreement with Placer County); and 
g. Final approval by the firm / underlying funds (based on the satisfactory completion of the 

steps 'above). 

We look forward to presenting to the Placer Board ofSupel'visol's on March 13,2012, and will make 
available whatever tillle is needed to answer questions about PERC Water and our offering. If you have any 
questions, please call me at 949-375-4892. 

Sincerely, 

PERC Water Corporation 

~ 
Brian D. Cullen 
President 

EncI: Letter fmm Wesley Strickland, Esq. to James Maughan, State Water Resources Control Board 
Memorandum from Wesley Strickland, Esq. to Frances-Spivy-Weber, Vice Chair, State Water 
Resources Cantml Board 
Letter fmm Placer County Counsel to Wesley Stickland, Esq. 
Letter from Wesley Strickland, Esq. to Brian Cullen, PERC Water re: SMD-l Procurement Process 
Memorandum from Wesley Strickland, Esq. to Brian Cullen, PERC Water re: Tax-Exempt 
Financing for Proposed Placer County Transaction 
Letter from Raney Planning & Management, Inc. to Rob Aragon, Aragon Solutions, Inc. re: CEQA 
for the PERC Water project 

Cc: Rob Aragon, President, Aragon Solutions, Inc. 



Brownstei n I Hyatt 
Farber I Schreck 

February 27, 2012 

c. Wesley Strickland 
Attorney at Law 
805.882.1490 tel 
805.965.4333 fax 
WStrickland@bhfs.com 

James Maughan 
Assistant Deputy Director, Division of Financial Assistance 
State Water Resources Control Board 
1001 I Street 
Sacramento, CA 95814 

RE: Questions Related to CWSRF Funding and Proposed Design-Build-Operate Project 
Between Placer County Sewer Maintenance District 1 and PERC Water 

Dear Mr. Maughan: 

This letter is in response to your correspondence dated February 10, 2012 to James Durfee, 
Director of Facility Services fot· the County of Placer (County). That correspondence provided 
preliminary answers to several questions posed by the County related to whether Clean Water 
State Revolving Fund (CWSRF) financial assistance might be available for a design-build
operate (DBO) project with PERC Water to replace the ~astewater treatment plant owned and 
operated by Placer County Sewer Maintenance District I (SMDI). This letter provides 
additional infotmation regarding several of those questions. 

Your letter to MI'. DUlfee included the following question and answer: 

l.c. Section X1.B.l of the Policy fot· Implementing the CWSRF for 
Wastewater Treatment Facilities as amended in March 2009 
delineates the two-phase selection process (request for 
qualifications (RFQ) and request for Pl'oposal (RFP» fot· design
build projects. Is there any process that the County might 
complete that will satisfy this process without conducting an RFQ 
and RFP? 

If the County selects the PERC proposal without going through the 
procurement process currently reflected in the CWSRF Policy for 
deSign build projects (i.e. RFQ, Technical Review Panel, and 
RFP), the PFC must be approved at the State Water Board level; 
the Division will not be able to approve a procurement process not 
reflected in the Policy. To receive CWSRF financing, the County 
must follow state procurement law. Although we cannot speak for 
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the Board, Division staff anticipates that the Board will approve a 
PFC for a project procured in accordance with state procurement 
law. 

The provision cited from the Policy for Implementing the Clean Water State Revolving Fundfor 
ConstrtJction of Wastewater Treat Facilities (Policy) is part of the Approval of Award (AOA) 
process that follows execution of an initial financing agreement. As described in more detail in 
Exhibit A, the AOA process is used to ensure that the final project is consistent with the project 
described in the application, preliminary funding commitment and initial financing agreement, 
will in concept meet waste discharge requirements, and will comply with federal and state 
CWSRF program requirements. The AOA process is also used to establish performance 
standards for the project and to amend the financing agreement to finalize the completion of 
construction date. initiation of operation date and other tel'ms as needed. Notably, the AOA 
process is not intended to provide SWRCB oversight of the applicant's procurement or 
contracting Pl'Ocess. The Policy states clearly that procurement and other legal compliance 
matters are the sole responsibility ofthe applicant. 

As described in Exhibit A, a problem posed by the current Policy is that it does not contain any 
guidance regarding the AOA process applicable to DBO projects pursuant to the Califomia 
Infrastructure Finance Act (IF A). The Policy assumes the use of a competitive bidding process 
fot' traditional design~bid~build projects and an RFQ/RFP process for design-build projects, but 
does not appear to contemplate the competitive negotiation process for DBO projects. That 
omission creates a problematic ambiguity and might lead to l'ejection or inefficient processing of 
otherwise eligible and meritorious projects, such as the PERC Water proposal to replace the 
SMD 1 wastewater treatment plant. As set forth in Exhibit A and separate communications with 
SWRCB Vice Chair Frances Spivy-Weber, PERC Water is currently in the process of proposing 
an amendment to the Policy. 

Regardless of the ambiguity created by the Policy, it is clear that SMD 1 has followed the 
procurement process mandated by state law in the IF A. As stated in the letter from Placer 
County Counsel (Exhibit B), on December 6, 2011 the Placer County Board of Supervisors 
determined that their consideration of PERC Water's unsolicited proposal in comparison to 
competitive bids on the County's SMDI Wastewater Treatment Plant Upgrade and Expansion 
Project No. 04835 fulfilled the requirement in the IF A of a competitive negotiation process. For 
more information on the competitive negotiation process, please see Exhibit C. 

While PERC Water understands from your answer to Question l.c, above that the Division of 
Financial Assistance will defer to the SWRCB on the proper AOA process to follow f01' a DBO 
project pursuant to the IF A, we hope that you will accept as determinative the confirmation of 
the Placer County Board of Supervisors that it considered the PERC Water proposal in 
accordance with state procurement law. If you have any reason to doubt that the County has 
followed and fully satisfied the requirements of state procurement law, please let us know, In 
light of that conclusion, we hope and expect that the Division and SWRCB would approve 
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CWSRF financing to SMDI for the proposed DBO arrangement in the shOit term, even without 
any change to the Policy. 

In addition, your letter to Mr. Durfee included the following questions and answers: 

l.f. Are there any restrictions through CWSRF regarding contracted 
third party operation of the treatment plant? 

Yes. The CWSRF Program does not fund operation and 
maintenance (O&M) costs. There are also private activity 
restrictions associated with our revenue bonds, and we can only 
finance publicly owned facilities. The County should review the 
attached Tax Questionnaire to identify possible private activities 
associated with the PERC option. Division staff previously 
provided the Tax QueStionnaire to Mr. Wes Strickland, PERC's 
legal counsel. . 

l.g. Are there any differences or restrictions in the CWSRF process 
between a designlbuild and design/build/operate? 

Yes. The County will need to separate out the operational costs if 
a design/build/operate option is selected. The CWSRF"Program 
does not fund O&M costs. As mentioned in the response to 1 J. 
there are private activity restrictions with our revenue bonds and 
public ownership requirements. 

In a previous, unrelated instance, the CWSRF Program received 
an application from an agency requesting that CWSRF finance a 
design/build/operate project. After legal review of the contract 
between the public agency and the private operator, the Division 
determined that we could not fund the project because the public 
agency was giving up their ownership rights to the WWTP during 
the operation period. The CWSRF Program can only fund publicly 
owned treatment works. Jf the County selects PERC for a 
design!buildloperate option, the Division highly recommends that 
a draft contract between PERC and the County be submitted for 
legal review as early as possible. 

The proposed contract between SMDI and PERC Water would segregate costs between design 
and construction activities on one hand and operations activities on the other hand. As currently 
envisioned, there would be two separate contracts. While the application for CWSRF financing 
would be submitted by SMDI, it is PERC Water's undel'standing that SMDI would only apply 
for CWSRF financing for the design and construction portion of the project. In addition, the 



James Maughan 
February 27, 2012 
Page 4 

PERC Water proposal does not provide for private ownership of any facilities; all facilities 
would be publicly owned by SMDI at all times. Therefore the only remaining issue is whether 
proposed operations by PERC Water would be affected by private activity restrictions associated 
with CWSRF revenue bonds. 

The private activity restrictions on CWSRF bonds are derived from Internal Revenue Code 
Section 103 and Revenue Procedure 97-13. The specific rules are described in Exhibit D. In 
summary, the proposed operations contract between SMDI and PERC Water would not 
constitute private business use of the wastewater treatment facilities, because the contract would 
fall within a safe harbor created by Revenue Procedure 97-13 for "80% Periodic Fixed Fee 
Arrangements." Because the operations contract would not constitute private business use, the 
tax exemption for interest on CWSRF bonds would not be affected by the proposed transaction. 
Therefore, there is no private activity l'estriction that would impact the ability of the SWRCB to 
provide CWSRF financing for the design and construction portion of the proposed DBO 
transaction between SMDI and PERC Water. 

Thank you for the opportunity to provide further information on the questions posed by the 
County. If you would like to discuss these issues further, please do not hesitate to contact us. 

Sincerely, 

C, Wesley Strickland 

cc: Brian Cullen, PERC Water 
Rob Aragon. PERC Water. 
Sheri Lasick, Sylvir Consulting, Inc. 
James Durfee, County of Placer 
Anthony La Bouff. Placer County Counsel 

Exhibits 

A - Memorandum l'e SWRCB Policy for CWSRF and the Infrastructure Finance Act dated 
February 24,2012 . 

B - Correspondence from Placer County Counsel dated February 23, 2012 
C - Correspondence re Placer County Sewer Maintenance District] Procurement Process 

dated December 5, 2011 
D - Memorandum reTax-Exempt Financing for Proposed Placer County Transaction dated 

February 24, 2012 

SB 606567 vi :054912.0002 



Memorandum 

DATE: February 24, 2012 

Brownstein I Hyatt 
Farber I Schreck 

C. Wesley Strickland 
Attorney at Law 
805.882.1490 tel 
805.965.4333 fax 
WStrickland@bhfs.com 

TO: 

FROM: 

Frances Spivy-Weber, Vice Chair, State Water Resources Control Board 

Wes Strickland & Chris Frahm 

RE: SWRCB Policy for CWSRF and the Infrastructure Finance Act 

1. Illtl'oductioll 

This memorandum addresses a difficulty that has been identified for implementation of the 
State Water Resources Control Board (SWRCB) policy for the Clean Water State Revolving 
Fund (CWSRF). The CUl'fent policy creates a process for the Division of Financial Assistance 
(OFA) to evaluate and distribute funds to local governmental wastewater projects based on two 
procurement methods: traditional design-bid:'build (DBB); and design-build (DB). The current 
policy does not, however, contain a process for design-build-operate (080) projects pursuant 
to the California· Infrastmcture Finance Act (IF A). That omission might lead to rejection or 
inefficient proce~Sing of otherwise eligible and meritorious projects, and this memorandum 
suggests a potential solution. 

2. Current SWRCB Policy for CWSRF Projects 

The SWRCB adopted its current Policy for implementing 'the Clean Water State Revolving 
Fund for Construction of Wastewater Treatment Facilities (Policy) in March 2009.[ The 
Policy sets fOith the SWRCB process for application and award of CWSRF loans and other 
financial assistance for the benefit of local governmental entities. Once an application for 
construction financing has been filed and determined by the OF A to be complete, the project is 
placed on the Statewide List in one of several pt'iority classes. . If, based on overall CWSRF 
funding levels and the priority classes established in the Statewide List, the DF A determines 
that funding will be available. for a specific project that is ready to proceed, it will issue a 
preliminalY funding commitment followed by an initial financing agreement? 

I See http://www.waterboards.ca.gov/water jssues/programs/grants _loans/srflfinalpolicy0309 . shtm I. 
2 Policy, Section IV (Priority System and Intended Use Plan) and Section IX (Approval of Construction 
Financing). 
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After execution of the initial financing agreement, the applicant must prepare and submit an 
-Approval of Award (AOA) package, which includes detailed information about equipment 
procurement, plans and specifications, or a request for proposals (RFP) in the case of a DB 
. project. As stated in the Policy: 

The primary focus of the [AOA process] will be to determine if 
the equipment, design, or design-build proposal is consistent 
with the facilities described in the [application and financing 
agreement], if the proposed Project, in concept, will meet [waste 
discharge requirements J, and if it will compiy with applicable 
federal and State CWSRF Program requirements.3 

The AOA process is also used to establish performance standards for the project, which are 
tested during the first year of operation,4 and to amend .the financing agreement to finalize the 

. completion of construction date, initiation of operation date and other terms that may be 
necessary in light of new or modified details about the project. Notably, the AOA process is 
not intended to provide SWRCB oversight of the applicant's procurement or contracting 
process. The Policy states simply that procurement and other legal compliance matters are the 
exclusive responsibility of the applicant: 

Neither the USEP A nor the State Water Board will be involved 
, in resolving bid or contractual disputes. Bid or contractual 

dispute resolution will be the sole resp,onsibility of the recipient.5 

The applicant's Authorized Representative must celtify that the 
applicant has complied, 01' wilJ comply, with all applicable State 
laws. The recipient will be responsible for assurIng compliance 
with applicable State laws.6 

Recipients are required to comply with [disadvantaged business 
enterprise] and other afplicable federal statutes and authorities 
[listed in Appendix K]. 

The Policy does refet· to the applicant's procurement method in the context of the AOA 
process, but the only purpose in referring to the procurement method in that section is to ensure 
that the ultimate plans and specifications for the project are consistent with the approved 
application and will be capable of meeting waste discharge requirements and performance 
standards. Therefore, the Policy distinguishes between varying procurement methods only as 
necessary to identify how the AOA process works in each of those circumstances, since each 
procurement method has its own internal process. 

3 Policy, Section XI.A. 
4 Policy, Section XI.D and Section XIV.B (Project Performance Report and Certification). 
S Policy, Section XLB. 
6 Policy, Section XLE. 
7 Policy, Section XLF. 
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For the DBB procurement method, which uses a traditional competitive bidding process, the 
ADA pmcess is based on "the bid accepted by the applicant consistent with state contracting 
laws." That approach is reasonable because the accepted bid provides SWRCB staff with 
concrete information about the desirn and final costs of the project to allow preparation of a 
final amended financing agreement. In addition, the AOA process recommends, but does not 
require, a value engineering study prior to submittal of the AOA package.9 

The Policy establishes a separate AOA process for applicants which use the DB procurement 
method. In such circumstances, the AOA package is based on the DB proposal selected by the 
applicant. The Policy states that the AOA pm cess for a DB project will follow the 
requirements for the DBB method, plus a special DB selection process. The Policy includes a 
two-step DB selection process that utilizes a request for qualifications (RFQ) followed by a 
request for proposals (RFP). The process requires the use of a technical review panel that 
assists the applicant in preparing the RFP and evaluating proposals. Final selection of a 
proposal must be based on best value, as determined by qualitative factors (e.g., design 
solution, management and schedule) and price. The Policy expressly states that failure to 
complete a technical review effo11 may result in the project being ineligible for CWSRF 
funding. 10 . 

It should be noted that while the laws goveming DBB procurement are well known and 
consistent across Califomia, the DB process is less unified. There are several state statutes that 
authorize local govemments to undertake wastewater projects through the DB procurement 
method, II as well as a number of city and county chatters that also authorize DB based on 
home rule. 12 The DB selection process set fOlth in the Policy is not fully consistent with the 
rules adopted by the state and local governments to govern DB pl'Ocurements. For example, 
the Policy requires the use of a technical review panel, while state law does not,13 and the 
Policy requires selection based on best value, while state law allows the use of either best value 
or lowest price. 14 The legislative authority for these elements of the Policy is unknown. While 
use of a technical review panel and best value selection can be helpful in certain pl'Ocurements, 
we respectfully wonder whether those elements should be mandated by the SWRCB through 
the Policy. 

Currently, the Policy does not contain any prOVISIons regarding the AOA process for 
wastewater projects procured on a DBO basis under the IF A. Neither the DBB nor DB 
processes from the Policy would apply directly to projects under the IF A, since the IF A relies 
on procurement by competitive negotiation, rather· than the competitive bidding process 
required for DBB or RFQ/RFP process required for DB. 

8 Policy, Section XLB. 
9 Policy, SectionXI.C. 
10 Policy, Section XI.B.I and 2. Approximately the same process was included in the July 2007 and September 
2008 versions of the Policy. 
II Cal. Pub. Contract Code §§ 20133 (applying to counties), 20193-20195 (applying to counties, cities and special 
districts). 
12 For example, the City of Los Angeles charter contains a provision authorizing DB procurement. 
13 Cal. Pub. Contract Code §§ 20] 93-20 195 (no technical review requil·ement). 
14 Cal. Pub. Contract Code § 201 93(d)(4). 
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3. Procurement Under the IFA 

The Legislature adopted the IF A in 1996 as an independent legal authority to supplement the . 
DBB and DB procurement methods for infrastructure. ls The IFA authorizes a wide variety of 
local governmental agencies to enter into contracts with private entities to design, build, 
finance and operate, or any combination thereof, certain types of infrastructure projects, 
including those for "sewage treatment, disposal, and water recycling.,,16 

Regarding procurement method, the IF A provides that the local governmental agency "shall 
ensure that the contractor is selected pursuant to a competitive negotiation process.,,11 The 
competitive negotiation process is defined as follows: 

The competitive negotiation process shall utilize, as the pl'imary 
selection criteria, the demonstrated competence and 
qualifications fot" the studying, planning, design, developing, 
financing, construction, maintenance, rebuilding, improvement, 
repair, or operation, or any combination thel:eof, of the facility. 
The selection cl'iteria shall also ensure that the facility be 
operated at fair and reasonable prices to the usel' of the 
infrastructure facility services.· The competitive negotiation 
process shall not require competitive bidding. 18 

The IF A goes on to limit the requirements for competitive negotiation to those quoted above 
by stating: 

Other than these criteria and applicable prOVlSlons related to 
providing security for the construction and completion of the 
facility, the governmental agency soliciting proposals is not 
subject to any other provisions of the Public Contract Code or 
this code that relates to public procurements.19 

Thus, other than the requirements quoted above, the Legislature intentionally did not decree 
what constitutes competitive negotiation. Instead, the IFA·grants substantial discretion to local 
governmental agencies to determine what process to use for specific projects. This is 
consistent with the statutory statement of legislative intent that the act "may be used by local 
governmental entities when they deem it appropriate in the exercise of their discretion.,,2o This 
also represents sound public policy because one of the strengths of public-private partnerships 
is that such arrangements allow private entities to recommend innovative technical solutions 
that would be hard to compare through a stl"ict bidding process, particularly with respect to the 
life-cycle cost of an innovative project. 

15 Cal. Govt. Code §§ 5956-5956.10. 
16 Cal. Govt. Code § 5956.4(11). 
17 Cal. Govt. Code § 5956.5. 
18 Id. 
19 Id. 
20 Cal. Govt. Code § 5956.2. 
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While it is not defined in the IF A, the term "competitive negotiation" appears to require two 
elements: (i) competition; and (ii) negotiation. The IFA expressly provides that the first 
concept of competition does not require bidding. This firm normally advises public agency 
clients that in order to maintain competition, a local governmental entity should keep in mind 
the availability of alternative, i.e., competitive,· proposals for procuring the infrastructure 
project. Those other proposals may include a l'ange of alternative procurement methods, such 
as DBB Or DB. There. is no requirement that competitive negotiation include a formal 
RFQ/RFP process as is required for DB projects, so long as reasonably competitive proposals 
are considered by the local. governmental agency, The agency should negotiate each 
competitive proposal to a point that is commerciaJJy reasonable and then compare the value of 
each proposal to the local governmental agency and its constituents. A local governmental 
agency may pursue it bidding process in order to determine the best result from a DBB 
procurement process, and then compare the result to negotiated proposals from private entities, 
including unsolicited proposals made under the IF A. Such a p~ocess would be ·sufficient to 
constitute competitive negotiation. 

4. The Problem and Proposed Resolution 

. The problem facing the OF A and potential applicants is that the Policy does not establish an 

. AOA process for DBO projects pursuant to the IFA, because the competitive negotiation 
process established by a local governmental agency may not include either bids (like DBB) or 
a two-step RFQ/RFP process (like DB), Recent conversations with OF A staff indicate that 
absence from the Policy of an AOA process for DBO projects creates a problematic ambiguity 
and might lead to rejection or inefficient processing of otherwise eligible and meritorious 
projects, . 

In ordel' to resolve this problem, we respectfully suggest that the current Policy be amended to 
add a new Section XI.B.3. which provides as follows: 

Applicants requesting CWSRF assistance fOI' projects authorized 
by the Califol'llia Infrastructure Finance Act, Cal. Govt, Code 
§§ 5956 et seq., will be required to complete the "Approval of 
Construction Financing" process and a competitive negotiation 
process established by the applicant. The financing agreement 
will be based on the private entity proposal accepted by the 
recipient. 

We would be happy to provide additional information as needed to support the SWRCB in this 
mattei', 
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5 

J-/-% 



Placer County Counsel 
COUNTY ADMINISTRATIVE CENTER. 175 FULWEILER AVENUE 

AUBURN, CALIFORNIA 95603~4581 

ANTHONY~LaBOUFF 
County Counsel 

GERALD O. CARDEN 
Chief Deputy 

Wesley Strickand, Esq. 
Brownstein Hyatt Farber Schreck, LLP 
21 East Carrillo Street 
Santa Barbara, CA 93101 

Dear Mr. Stdckland: 

(530) 889-4044 • FAX: (530) 889-4069 

February 23, 2012 

This letter foJlows up our February 14, 2012 phone call and your February 7, 2012 e-mail. 

On December 6, 2011, the Placer County Board of Supervisors considered various matters associated with the 
County's Wastewater Management and Compliance Direction. See, Item 3, 12/6/11 Board Agenda, copy 
attached. The Board's discussion on December 6, 2011 included consideration of an unsolicited proposal from 
PERC Water Corporation that contains delivery options including design~build, design-huild-'operate, and 
design-build~operate-finance for a treatment plant to replace the County's existing SMD 1 Treatment Plant 
located on Joeger Road in Auburn, CA. 

The ~oard on December 6, 2011 adopted by unanimous vote a motion as follows: "Adopt Alternative A 
including direction to staff to proceed with a regional solution ror SMD #1 compliance and return to the Board . 
no later than March 13, 2012 with recommendations for a final Board decision:' A copy ofthe Board's 
December 6, 2011 minutes, as adopted on January 10, 2012, is attached. The attached minutes provide 
additional detail on the adopted Motion. . 

. . 
The Board's discussion on December 6,2011 included confirmation from the Board that PERC Water 
Corporation, following the delivery of competitive bids on the County's SMD 1 Wastewater Tr~atment Plant 
Upgrade and Expan~ion ProjeCt No. 04835, had participated in a "competitive negotiation p~ocess" in 
accordance with California's Infrastructure FinanCe Act (Cal. Oovt. Code 5956 et seq.; See als(), Govt. Code 
5956.5). The Board's December 6; 201 i action included direction to County Staff to accept other design build 
submittals until December 31, 2011. No other submittals were received by December 31, 2011. 

Please call if you have any questions. 

RKS 
Enclosures 
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9:00 a~m~ 
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Jack Duran, District 1 
Robert Weygandt, District 2, Chairman 
Jim Holmes, District 3 
Kirk Uhler, District 4 

Thomas Miller, County Executive 
Anthony J. La Bouff, County Counsel 

Holly Heinzen, Assistant County Executive 
Ann Holman, Clerk of the Board 

Jennifer Montgomel1, District 5, Vice Chairman 
County Administrative Center, 175 Fulweller Avenue, Auburn, CA 95603 

Materials related to an item on this Agenda submitted to the Board after distribution of the agenda packet are available for 
public inspection at the Clerk of the Board of Supervisors Office. 175 Fulweiler Avenue, Auburn. during normal business hours. 
Placer County Is committed t9 ensuring that persons with disabilities are provided the resources to partiCipate fully In its, public 
meetings. If you require disability-related modifications or accommodations, including auxiliary aids or services, please contact 
the Clerk of the Board. If requested, the agenda shall be provided in appropriate alternative formats to, persons with 
disabilities. All requests must be in writing and must be received by the Clerk five business ,days prior to the scheduled meeting 
for which you are requesting accommodation. Requests received after such time will be accommodated only If time permits. 

MEETING LOCATION: 
COMMUNITY DEVELOPMENT RESOURCE AGENCY 

3091 COUNTY CENTER DRIVE 
AUBURN, CA 95603 

9:00 a.m. 

FLAG SALUTE - Led by Chairman Weygandt. 

STATEMENT OF MEETING PROCEDURES N Read by Clerk. 

PUBLIC COMMENT - Marilyn Jasper, speaking _on behalf of Public Interest Coalition, requested the Board to reM 
evaluate the entire legislative platform program and consider forming a citizens advisory committee, and if the 
program Is to continue to change the procedures and the pOlicies to ensure the public Is noticed before any position 
Is taken. ' 

SUPERVISOR'S COMMITTEE REPORTS - None: _ 

TIMED ITEMS TO aE DISCUSSED AT THE TIME SHOWN 

9:05 a.m. ' 
1. COMMUNITY DEVELOPMENT RESOURCE AGENCY/PLANNINGITHIRD-PARTY APPEAL' OF THE 

PLANNING COMMISSION'S AP~ROVAL OF THE HOMEWOOD MOUNTAIN RESORT SKI AREA PROJECT 
(PSUB 20080052) .AND FINAL ENVIRONMENTAL IMPACT REPORT (SCH NO. 2008092008) - The Board 
considered a third-party appeal of the Planning Commission's action to approve the Conditional Use Permit, 
Planned Development Permit and the Vesting Tentative Subdivision Map for the Homewood Mountain Resort 
project, and to approve amendments to the West Shore Area General Plan and to approve a Development 
Agreement for the Homewood Mountain Resort proJect. Staff recommended and the Board approved the 
following actions: ' , 
1. Denied the thlrdMparty appeal filed by Friends of the West Shore, the League to Save Lake Tahoe and the 

Tahoe Area Sierra Club;' , 
2. Adopted Resolution 2011-327 certifying the Final Environmental Impact Report for the Homewood 

Mountain Resort project (SCH No. 2008 092008); 
3. Adopted Resolution 2011 M328 approving the proposed amendments to the Plan Area Statement Uses and 

Boundaries In the West Shore Area General Plan; 
4. Adopted Ordinance 5659MB approving a Development Agreement with the Homewood Village Resorts, 

http://www.placer.ca.gov/uploadlbos!cob/documents/sumarchv/20 11 Archive/l11206AAlboss _1 1120... 2/23/2012 
, ' ~ 
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LLC, for the Homewood Mountain Resort project; 
5. Upheld the action of the Planning Commission and approved the Conditional Use Permit and Planned 

Development Permit, and 
6. Upheld the action of the Planning Commission and approved the Vesting Tentative Subdivision Map for the 

. Homewood Mountain Resort project. 
MOTION Montgomery/Holmes/Unanimous 

9:20 a.m. 
2. PUBLIC WORKS/GENERAL PLAN AMENDMENT/ADOPTING THE PLACER PARKWAY CORRIDOR AND 

THE HIGHWAY 65 BYP.ASS ALIGNMENTS - Conducted a Public Hearing; adopted Resolution 2011-329 
certifying a Final Environmental Impact Report (FEIR);· and, adopted Resolution 2011-330 approving a General 
Plan Amendment adopting depicting the Placer Parkway Corridor and Highway 65 Bypass Alignments In the 
Placer County General Plan Policy Document. 
MOTION Uhler/Duran/Unanimous 

9:30 a.m. 
3. FACILITY SERVICESIWASTEWATER MANAGEMENT AND COMPLIANCE DIRECTION - The Board 

considered alternatives for compliance with Regional Water Quality Control Board regulatory requirements for 
Sewer Maintenance District 1 (SMD 1), which serves North Auburn, Christian Valley, Bowman and Applegate, 
and: 
1. Direct staff to proceed with a regional solution for SMD 1 compliance and return to the Board no later than 

March 13; 2012 with recommendations for a final Board decision; or 
·2. Direct staff to return to your Board on December 13.2011 with a request to award the SMD 1 Wastewater 

Treatment Plant Upgrade and Expansion Project 04835 to the I.owest responsive bidder. 
3. Provide other direction as the Board deems appropriate. 

Information Addendum - December 1, 2011 Principal Forgiveness on State Revolving Fund Loan. 

MOTION Uhler directing staff to continue to work under Alternative A with further exploration of the 
public/private partnership opportunity and return back to the Board with comparison between the stay at 
home option and the regional option. but with that comparison being drawn between the design build 
operate option and t~e regional option, specifically the FERC proposal with their guarantees included. 
MOTION died for lack of a .second. 
BOARD OF SUPERVISORS PAGE 3 
DECEMBER 6, 2011 

MOTION Holmes/Montgomery VOTE 2:3 (Duran, Uhler, Weygandt No) to move forward with the upgrade and 
expansion of the North Auburn Plant. MOTION failed. 

·MOTION Montgomery/Duran/Unanimous to adopt Alternative A Including direction to staff to proceed with a 
. regional solution for SMD #1 compliance and return to the Board no later than March 13, 2012 with 

recommendations for a final Board decision. 

Alternative A 
Dec. 2011 .. Mar 2012: Confirm Viability of Preferred Regional. Option 
Dec. 31, 2011: O.btaln Preliminary Funding Committee from SRF for 

Upgrade Project to preserve credit and preliminary funding approval 
No later than Mar. 13,2012: County Board Final Decision on Whether to Continue to 

Pursue a Regional Sewer Project or Award the SMD 1 
Upgrade and Expansion Project Bid 

• Need Determination of Viable Governance/Ownership 
Structure, Agreement from All Stakeholder, Key 
Deal Points, Confirmation of Ability to Finance 
ProJect, Defined Legal Process for Proceeding, 
Agreement on Engineering and Design Options 

Mar. 19, 2012: Deadline to Hold S<D #1 Upgrade ·Blds ($1,500/day 
After 12/31/2011 If bid Is awarded) . 

• Rebid of project would result In 4·6 month delaYt;::;./ 
Additional costs of $1.4mllllon-$1.8 million and an J . 

http://www.placer.ca.gov/uploadlbos/cob/documents/sumarchv/2011Archive/111206AAlboss _11120... 2/23/2012 
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Unknown bid result. 
$ept1,2015 Full Compliance with Discharge Standards 

If this alternate Is selected, the upgrade and expansion of SMD 1 would remain a fall back option until 
March 19,2012, In the event a regional solution Is not possible. 
Staff was directed to also accept other Design Build submittals until 12/31/11 that would be considered 
along with other SMD 1 upgrade options as part of the fall back option. Further It was requested that staff 
consider potential opportunities for regional approaches for public/private partnerships that may exist at 
the current SMD 1 site. ' 

Further direction was provided to staff to collaborate with staff of the City of Auburn, City of Lincoln, and 
SPMUD including clarification as to the City of Auburn's Intent to participate In a Regional Sewer Project. 
Board members Indicated a willingness to provide financial support to City ratepayers to offset costs that 
might otherwise be Incurred in pursuing a regional solution. 
In addition, It was requested that, staff develop a side by side comparison of Brown and Caldwell and 
Lincoln option; begln'the project descriptlon,.for the environmental review process and determine whether 
the PERC project can utilize SRF financing. 

I DEPARTMENT ITEMS TO BE CONSIDERED FOR ACTION AS TIME ALLOWS 
DEPARTMENT ITEMS: 
4. COUNTY COUNSEL/CLOSED SESSION REPORT: 

(A) §54957.6 ~ CONFERENCE WITH LABOR NEGOTIATORS - The Board discussed Labor Negotiations 
with some of Its Labor Team, DSA, no discussion of PPEO. The Board received a report and gave 
direction. ' 

(a) Agency designated representatives: Tom Miller, Nancy Nittler,Therese Leonard, Anthony J. La Bouff 
Employee organization: PPEO. DSA 

CO~SENT' AGENDA - Consent Agenda approved with action as indicated. The Board convened as the 
Redevelopment Agency Board for item #11. MOTION Holmes/Uhler/Unanimous 
5. BOARD OF SUPERVISORS - Approved minutes of October 24, 25. and November 8. 2011. 

6. COMMITTEES & COMMISSIONS: 
a. Lincoln Veterans Memorial Hall Board of Trustees ~ Approved reappOintments of Kent Parsell representing 

, VFW 3010 Richard Lercarl representing VFW 3010, Len Valasek representing American Legion Post 264. 
Samuel Silvas representing American Legion Post 264, John McCullock representing Alternate American 
Legion Post 264, Robert Bruce representing Alternate American Legion Post 264~ and Manuel Nevarez 
representing Alternate Board of Supervisors, as recommended by Supervisor Weygandt. . 

b. First Five Children and Families Commission - Approved the appointment of Phillip ,Williams to Seat #3 
and the re-appolntment of Dr. Richard Burton to Seat #2, Mal-Ling Schl,lmmers to Seat #4, Calvin Walstad 
to Seat #8; and Rlna Rojas to Seat #9 as requested by the First 5 Children and Families Commission. 

7. COMMUNITY DEVELOPMENT RESOURCE AGENCY: 
a. Placer County Bond Screening Committee M Approved Resolution 2011 ~230 adopting additions to the Placer 

County Bond Screening Committee Rules And Procedures, dated January 1, ~007. 

b. Nichols Drive Industrial Park, Tract #974 ~ The Board took the following actions: 

a. Accepted the subdivision Improvements as complete. 

b. Authorized the Chairman to sign the Subdivision Improvement Replacement Agreement. 

c. Instructed the Clerk of the Board to prepare the Subdivision Improvement.Replacement Agreement for 
recording; and 

d. Resolution 2011-321 adopted accepting Prosperity Drive, Progress Drive, and Integrity Court into the 
County Maintained Mileage System. 

http://www.placer.ca.gov/uploadlbos/cob/documents/sumarchv/2011ArchiveI111206ANboss_11120... 2/2312012 
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December 5, 2011 

Brian Cullen, President 
PERC Watel' Corporation 
959 South Coast Drive, Suite 315 
Costa Mesa, CA 92626 

Brownstein I Hyatt 
Farber I Schreck 

RE: Placer County Sewer Maintenance District 1 Procurement Process 

Deal' Mr. Cullen: 

C. Wesley Strickland 
Attorney at Law 
805.882.1490 tel 
805.965.4333 fax 
WStrickland@bhfs.com 

You have asked whether the process followed by Placer County Sewer Maintenance District l' 
(District) to date is sufficient to constitute competitive negotiation as l'equil'ed by the California 
Infrastructure Finance Act (IFA) for entry into a public-private partnership contract with PERC 
Water Corporation (PERC Water). As explained below, the design-bid-build comparator 
process followed by the Di~tl'ict is legally sufficient according to state law, and the IFA does 
not require any other process for the Boal:d of Supervisoi's to exercise its discretionary 
authority and enter into a contract with PERC Water. 

Overview of California Public Contracting Laws 

Competitive bidding for public contracts has a long history in the United States. It has been 
widely seen as useful to guard against favoritism, waste of public funds, extravagance, fraud 
and corruption and to obtain the best economic result for the public. As shown below, 
however, competitive bidding is not legally required in all circumstances, and the Legislature 
has recognized weaknesses of the traditional design-bid-build process in contracting fOl' 
construction and operation of infrastructure. Therefore, the Legislature has adopted alternative 
methods to achieve the same policy goals. 

Under California law, a local governmental agency may enter into a contract without following 
any particular selection process, such as competitive bidding, unless it is expressly required to 
do so by statute or local regulation. I It is important to distinguish between legal requirements 
imposed on an agency by the Legislature and the exercise of discretion by the agency's 
governing body; the fot'mer may be enforced by the courts, while the latter will not be 

t See Construction InduSl1y Force Account Council v. Amador Wale,. Agency, 71 Cal.App.4th 810,815 (1999); 
Davis v. City of Santa Ana, 108 Cal.App.2d 669,677 (l952) (no statute required city to request bids for solid 
waste collection and disposal contract); Swanton v. Corby, 38 Cal.App.2d 227, 229 (1940). See generally Public 
Works and Contracts, 53 Cal.Jur.3d § 22 (2011). 

21 Enst Carrillo Strcct I Santa Barbara, CA 93101-2706 
Brownstein I I yatt Farber Schreck, 11.1' I bh fs.com 
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interfered with in a lawsuit brought by a taxpayer or other person? While there are powerful 
public purposes served by competitive biddin~, there is no all-pervasive public policy that 
requires all agencies to engage in that practice. Rathel', the Legislature imposes competitive 
bidding requirements of various types on agencies when it determines it is in the public interest 
to do so. Competitive bidd~ng provisions are construed fairly and reasonably by the COUtts and 
will not be extended beyond their purpose.4 They must be l"ead in light of the reason for their 
enactment,5 or they will be applied whel"e they were not intended to operate and thus deny 
public agencies the authority to deal with problems in a sensible, practical way.6. Competitive 
bidding is not used where it does not produce any advantage, or it is practically impossible to 
obtain what is required and observe such form.7 

Regarding infrastructure, the Legislature has adopted the Local Agency Public Construction 
Act (LAPCA), which requires that many types of local governmental agencies, including 
counties, . comply with the competitive bidding procedures of the Public Contract Code for 
awarding of contracts 'for public works construction, unless the agency follows one of several 
alternative procurement methods.8 Where the Legislature has adopted an alternative 
procurement method; the relevant statute constitutes an independent authority that does not 
incorporate the geneml provisions of the Public Contract Code except by express reference. 
While alternative procurement methods are carve-outs from the LAPCA, the Legislature is free 
to adopt whatever alternative methods it chooses because the LAPCA itself is a construction of 
the Legislature rather th~m a public policy "default" as it is sometimes represented. 

Each' alternative procurement method includes its own process for selection of a private 
contractor. Selection processes vary widely, from negotiation with a single private entity to 
requests for proposals and competitive bidding similar to that under the LAPCA. Examples of 
several altemative procurement methods established by the Legislature are listed in the table 
below. 

2 Davis, supra, 108 Cal.App.2d at 678-'79 ("The question of the wisdom or discretion of the city council in 
awarding the contract without accepting bids is not before the court .... The discretionary powers of municipal 
authorities will not be interfered with in a suit by a taxpayer for an injunction in the absence of fraud or palpable 
abuse. Matters in which questions as to judgment, wisdom or policy alone are involved are not subject to control 
by injunction."). 
3 Construction Indllslly Force Account Council, supra, 71 Cal.App.4th at 815, quoting San Diego Service 
Authority for FreelVay Emergencies v. Superior Court, 198 Cal.App.3d 1466, 1469 (1988). 
4 Associated Builders and Contraclors, Inc. v. San Francisco Ailports Commission, 21 Ca1.4th 352 (1999). 
5 Graydon v. Pasadena Redevelopment Agency, 104 CaI.App.3d 631, 636 (1980). 
6 Associated Builders and Contractors, Inc., supra; Construction Induslfy Force Account COllncil. supra, 71 
Cal.App.4th at 815. . ' 
7 Graydon, supra, 104 Cal.App.3d at 636.37. 
8 Cal. Pub. Contract Code §§ 20125 (advertisement for bids), 20128 (award to lowest responsible bidder). 
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EXAMPLE ALTERNATIVE PROCUREMENT METHODS 

TYPE Olf CONTRACT .. SELECI'ION PROCESS 

Design-build for public buildings by certain Bidding with selection based on 
counties9 lowest cost or best value 

Repair or reflacement of public works in case of 
Competitive bidding not required, 
contractor paid cost of time and 

emergency I 
materials plus up to 15 percent 

Acquisition of information technology or 
Variety of competitive means, 

telecommunications goods and service by the state 
including sole sourcing, competitive 

Depaltment of General Services II 
bidding and reverse auctions, as 
appropriate for each technology 

Contracts for professional services from private Agency discretion on procedul"e to 
architectural, landscape architectural, engineering, assure retention based on 
ynvironmental, land surveying or construction demonstrated competence and 
management firms l2 qualifications 

Contracts by cities to employ persons with special 
Competitive bidding not required 14 competence in financial, economic, accounting, 

engineering, legal or administrative matters13 

IFA: infrastructure public-private paltnershipslS Competitive negotiation 16 

The Inf"astructure Finance Act 

The Legislature adopted the IF A in 1996 based on findings that local governmental agencies 
may need· access to private capital to develop new infrastructure or replace deteriorating 
infrastructure already in place, and without such ability •. 17 The Legislature declared its intent 
"that local govemmental agencies have the authority and flexibility" to implement public- . 
private partnerships for infrastructure1S and the following: 

9 Cal. Pub. Contract Code § 20133. 
10 Cal. Pub. Contract Code § 20 134(a). . 
II Cal. Pub. Contract Code §§ 12100 et seq. (information technology), 12120 et seq. (telecommunications). 
12 Cal. Govl. Code § 4526. 
IJ Cal. Govl. Code § 37103. 
14 See City and County of San Francisco v. Boyd, 17 Cal.2d 606 (l941). 
IS Cal. Govt. Code §§ 5956-5956.10. 
16 Cal. Govt. Code § 5956.5. 
11 Cal. Govt. Code § 5956. 
18 Cal. Govl. Code § 5956.1. 



Brian Cullen 
December 5, 2011 
Page 4 

It is the intent of the Legislature that this chapter be construed as 
creating a new and independent authority for local governmental 
agencies to utilize private sector investment capital to study , 
plan, design, construct, develop, finance, maintain, rebuild, 
improve, repair, or operate,. or any combination thereof, fee
producing infl'astructure facilities. To that end, this authority is 
intended to supplement and be independent of any existing 
authority and does not limit, replace, or detract from existing 
authority. This chapter may be used by local governmental 
entities when they deem it appropriate in the exercise of their 
discretion. It iSJhe intent of the Legislature that this act create no 
new governmental.entities. 19 

As is clear from the language of the statute, the Legislature intended the IFA to be an 
independent legal authority to supplement the traditional design~bid-build procurement process 
for infrastructure. Thus, the IFA should not be interpreted by reference to the Public Contract 
Code without an express reference, 

The IFA20 authol'izes local governmental agencies, including the District, to enter into 
contracts with private entities to design, build, finance and operate, or any combination thereof, 
certain types of infrastructure projects, including those for "sewage treatment, disposal, and 
water recycling.,,21 The statute provides that the local governmental agency "shall ensure that 
the contractor is selected pursuant to a competitive n'egotiation process.,,22 The competitive 
negotiation process is defined as follows: 

The competitive negotiation process shall utilize, as the primary 
selection criteria, the demonstrated competence and 
qualifications for the studying, planning, design, developing, 
financing, construction, maintenance, rebuilding. improvement, 
repair, or operation, or any combination thereof, of the facility. 
The selection criteria· shall also ensure that the facility be 
operated at fair and reasonable prices to the user of the 
infrastructure facility services. The competitive negotiation 
process shall not require competitive biddingP . 

19 Cal. Govt. Code § 5956.2, 
20 Cat. Govt. Code §§ 5956-5956.10. 
21 Cal. Govt. Code § 5956.4(11), 
22 Cal. Govt. Code § 5956.5, 
23 /d. 
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In addition, the IF A specifies certain prohibited actions in competitive negotiations; 

The competitive negotiation process shall specifically prohibit 
practices that may result in unlawful activity including, but not 
limited to, rebates, kickbacks, or other unlawful consideration, 
and shall specifically prohibit governmental agency employees 
from palticipating in the selection process when those employees 
have a relationship with a person or business entity seeking a 
contract under this section that would subject those employees to 
the prohibition of [Government Code] Section 87100?4 

The IF A goes on to limit the requil'ements for competitive negotiation to those quoted above 
by stating: 

Other than these criteria and applicable provisions related to 
providing security for the construction and completion of the 
facility, the governmental agency soliciting proposals is not 
subject to any other provisions of the Public Contract Code or 
this code that relates to public pl'ocurements?5 

Thus, other than the requirements quoted above, the Legislature intentionally did not decree 
what constitutes competitive negotiation. Instead, the IF A grants substantial discretion to local 
governmental entities to determine what process to use for specific projects. This is consistent 
with the statutory statement of legislative intent that the act "may be used by local 
governmental entities when they deem it appropriate in the exercise of their discretion.,,26 This 
also represents sound public policy because one of the strengths of public-private partnerships 
is that such arrangements allow private entities to" recommend innovative technical solutions 
that would be hard to compare through a strict bidding process, particularly with respect to the 
life-cycle cost of an innovative project. 

Linguistically, the term "competitive negotiation" appears to require two elements: 
(1) competition; and (2) negotiation. The IFA expressly provides that the first concept of 
competition does not require bidding, and imposition of a bidding process would seem 
inconsistent with the second concept of negotiation, since negotiated terms would not normally 
be available to all biddel's on an equal basis. We normally advise agency clients that in order 
to maintain competition, a local governmental entity should keep in mind the availability of 
alternate, i.e., competitive, proposals for procuring the infrastructure project. Those other 

241d. 
251d. 
26 Cal. Govt. Code § 5956.2. This is also consistent with the legislative history of the IF A. The Senate Rules 
Committee stated in its analysis of AB 2660 (1996) that the criteria discussed above are the minimum requirement 
for competitive negotiation, and" that "projects may be proposed by the private entity and selected by the 
governmental agency at the discretion of the governmental agency." Senate Rules Committee, Senate Floor 
Analysis, at 4 (August 9, 1996). 

51 
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proposals may include a range of alternative procurement methods, such as design-bid-build or 
design-build. There is no requirement that competitive negotiation include a formal process of 
requests for proposals, as long as reasonably competitive proposals are considered by the local 
governmental agency. The local governmental agency should negotiate each competitive 
proposal to a point that is commercially reasonable and then compare the value of each 
proposal to the local governmental agency and its constituents. A local governmental agency 
may pmsue a bidding process in order to determine the best result from a design-bid-build 
procurement process and then compare the result to negotiated proposals from private entities 
under the IF A. Such a process would be sufficient to constitute competitive negotiation?7 

Beyond the requirement of a competitive negotiation process, the IF A contains a number of 
substantive protections for the local governmental agency and the public, by mandating certain 
contractual terms.28 

The District Process 

. It is OUl' understanding that the District provides sewer service to approximately 7,900 
equivalent dwelling units in the NOlth Auburn area. The District's Wastewater Treatment 
Plant (Plant 1) was constructed in 1961 and uses biological and filtration processes that cannot 
meet current regulatory standards included in its discharge permit from the Regional Water 
Quality Control Board. The District initiated a Plant 1 Upgrade Project in 2009 in order to 
meet all regulatory requirements at an average dry weather flow treatment capacity of 2.7 
million gallons pel' day. A compliance schedule which protected the District from fines and 
third-party lawsuits expired on March 1, 2010, resulting in mandatory minimum fines of 
approximately $11 i,oOO per year from that date until the Upgrade Project is completed. 

The District has primarily pursued the Upgrade Project through a traditional design-bid-build 
procurement process. The agency approved ail agreement with Owen Psomas for preliminalY 
design of the Upgrade Project on March 10, 2009 and an agreement for final design and 
constl"Uction management on April 27, 2010. The District sought bids from contractors on July 
12,2011, which resulted in the submission of 11 bids on September 22,2011. The District is 
currently considering those bids. 

On a parallel path, the District has continued to look for ways to procUl'e the Upgrade Project 
in a cost-effective manner. PERC Water approached District staff in September 2009 
regarding a potential public-private partnership for an alternative to the Upgrade Pl'Oject 
pursuant to the IFA. District staff included discussion of the PERC Water option in regular 
updates to the Board of Supervisors on thedesign-bid-build procurement process, for example 
at its April 27, 2010 meeting. In parallel with the design-bid-build process administered by the 

27 This opinion is consistent with that of other commentators on the IF A. A widely recognized treatise on 
California law has stated that under the IFA, "[q]ualified infrastructure improvement projects may be procured 
through a 'competitive negotiation process' by which the design and construction of the project is determined on a 
negotiated basis." See Miller and Slarr, California Real Estate 3D § 27:28 (2010). 
28 Cal. Govt. Code § 5956.6. 
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District, PERC Water developed a proposal to bring the District into regulatory compliance 
through a design-build, design-build-operate or design-build-operate-finance arrangement 
pursuantto the IFA. PERC Water submitted the technical, non-financial terms of its proposal 
to the Distl'ict on August 1, 2011 and its financial terms on September 22, 2011, the date on 
which bids were due under the District's design-bid-build process. Subsequent to the 
September 22, 2011 submittal of financial terms, PERC Water received input and guidance 
from District staff specific to financial and technical considerations, which resulted in modified 
financial terms that were resubmitted to District staffon November 21, 2011. 

Allalysis 

As"descl'ibed above, the IFA has relatively few (but imp011ant) requirements for a competitive 
negotiation process. The process followed by the District to date would satisfy those 
requirements, and the IF A does not mandate any additional process the District would need to 
complete before entering into a contract with PERC Water. 

The first requirement under the IF A is that the local government agency "utilize, as the primary 
selection criteria, the demonstrated competence and qualifications for the studying, planning, 
design, developing, financing, construction, maintenance, rebuilding, improvement, repair, 01' 

operation, or any combination thereof, of the facility.,,29 The process of discussions and 
negotiations between District staff and PERC Water would provide an adequate basis for the 
District to make a determination satisfying this requirement. PERC Water provided 
information regarding its qualifications and experience to District staff and to members of the 
Board of Supervisors in the autumn of 2009. In addition, District staff had the opportunity to 
visit facilities designed, built and operated by PERC Water in Tracy, Califomia on January 19, 
20] 0 and Santa Paula, California on June 20, 2011. No further investigation would be legally 
required by the District in order for it to deem PERC Water competent and qualified to 
undertake the actions contained in its proposal. 

The second requirement under the IF A is that the final arrangement "ensure that the faciIi~ be 
operated at fair and reasonable prices to the user of the infrastructure facility sel'vices.,,3 In 
the case of the Upgrade Pl'Oject, the cost of the wastewater treatment infrastl'uctlll'e facilities 
will be paid for by wastewater ratepayers within the District. PERC Water has included 
detailed financial terms in its proposal to the District, so that the agency can evaluate the 
impact on wastewater rates. In addition, by following the design-bid~build process through 
bidding, the District has a good comparator to eva1uate whether PERC Water's proposal would 
result in fair and reasonable prices to District wastewater ratepayers. That comparison 
demonstrates that not only would PERC Water's proposal be fail' and reasonable, but it would 
achieve significant savings for District ratepayers. 

29 Cal. Govt. Code § 5956.5. 
30 1d. 
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Lastly, the IFA prohibits celtain unlawful actions, such as rebates, kickbacks and agency 
employee conflicts of interest. None of those actions have occurred as part of the PERC Water 
proposal process. 

As described above, competitive negotiation under the IF A does not require any particular 
process beyond that set forth in the statute. Rather, the IFA expressly provides the local 
governmental agency significant discretion to design such a procurement process. The 
requireinent of competitive negotiation may be satisfied through comparison between the 
l'esults of a traditional design-bid-build process and discussions with a single private entity 
undel' the IFA. Regarding the Upgrade Project, the District has followed a design-bid-build 
process to a point sufficient to allow compat'ison between such an arrangement and the PERC 
Water proposal. Such a process is sufficient to constitute competitive negotiation, and the 
District does not need to take further actions before entering into a contract with PERC Water 
pursuant to the District's discretionary authority. 

Jfyou have any questions regarding the contents of this letter, please do not hesitate to ask. 

Sincerely, 

~~ 
C. Wesley Strickland 

CWS/gml 
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Memorandum 

DATE: February 24, 2012 

TO: Bdan Cullen 

FROM: Wes Strickland & Michelle Pickett 

Brownstein I Hyatt 
Farber I Schreck 

RE: Tax-Exempt Financing for Proposed Placer County Transaction 

1. Introductioll 

Michelle L. Pickett 
Attorney at Law 
fl05.882.1422 tel 
805.965.4333 fax 
MPickett@bhfs.com 

A question has arisen about whether the tax-exempt status of revenue bonds issued by the State 
Water Resources Control Board (SWRCB) for its Clean Water State Revolving Fund (CWSRF) 
program would be jeopardized by providing financial assistance to a potential design-build
operate (DBO) project between Placer County Sewer Maintenance District 1 (SMDI) and PERC 
Water. Stated simply, the issue is whether following the SMDI-PERC tmnsaction interest on the 
CWSRF bonds would remain excludable from gross income under Section 103 of the Internal 
Revenue Code of 1986 (IRC), or if the bonds would become "private activity bonds" to which 
Section 103 does not apply? 

2. The Illternal Revellue Code and Revellue Procedure 97-13 

Interest on bonds issued by states or poiitical subdivisions is generally not includable in gross 
income if the bonds finance governmental purposes and certain other t'equirements are satisfied. l 

In contrast, "private activity bonds" are state or local bonds issued for non-governmental use in a 
trade or business and secured by payments from property used for private activities or issued for 
private loans. Interest earned from private activity bonds is not tax exempt unless they are 
"qualified bonds" under IRe Section 141(e), a question which is not addressed in this 
memorandum. 

A govemment-issued bond is a pl'ivate activity bond only if it meets both the "private business 
use test" and the "private security or payment test.,t2 If the bonds at issue do not satisfy either 
one of these tests, then they would not be private activity bonds, but would be regular 
government-issued bonds that are taxwexempt under IRC Section 103. 

I IRC Section 103. 
21RC Section 141(a)(1). 
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2.1. Private Business Use Test 

The private business use test is met if more than 10 percent of the bond proceeds are used for any 
private business, i.e., a trade or business carried on by any person other than a governmental unit. 
"Private business use" can arise by private ownership of the bond-financed property, or by 
private use of the property put'suant to a lease, management contract or other arrangement under· 
celiain circumstances. The Internal Revenue Service has established rules for what types of 
management contracts do not give rise to a private business use in Revenue Procedut"e 97-13, a· 
copy of which is attached to this memorandum. 

Revenue Procedure 97 ~ 13 establishes safe harbors for several types of management contracts that 
do not meet the private business use test. First, a contract that provides for the operation of a 
facility that consists predominantly of public utility propeltl does not constitute a private 
business use if the only compensation to the private operatol' (Entity) is the reimbursement of 
actual and direct expenses of the Entity and its reasonable administrative overhead expenses. 

Second, a contract that meets each of the' following requirements (1). (2) and (3) is entitled to 
safe harbor: 

(I) The compensation (jfthe Entity must be reasonable for the services rendered and cannot 
be based, in whole 01' in pati, on a share of the net profits from the operations of the 
financed propelty. The following types of compensation formulas are acceptable under 
this Revenue Procedure and do not constitute a share of net profits: a percentage of the 
gt·oss revenues or expenses. but not both; a capitation fee;4 a per-unit fee;s 01' a 
productivity reward equal to a stated dollar amount based on increases or decreases in 
gross revenues or reductions in total expenses (but not both). 

(2) The contract must be described in one ofthe following ways: 

• 80% Periodic Fixed Fee Arrangements. At least 80 percent of the Entity's annual 
compensation is based on a periodic fixed fee. The term of the contract plus 
renewal options cannot exceed the lesser of 80% of the reasonably expected 
useful life of the financed property or 20 years. A one-time stated dollar amount 
incentive award during the term of the contract. where the compensation 
automatically increases when a gross revenue or expense target (but not both) is 
reached, does not violate the periodic fixed fee requirement. 

3 In this context, public utility property means property used predominantly in the trade or business of the furnishing 
or sale of water or sewage disposal services. 
4 A capitation fee is defined in Rev. Proc. 97-13 as a fixed periodic amount for each person for whom the service 
provider (Entity) or the qualified user (Public Agency) assumes the responsibility to pf.ovide all needed services for 
a specified period so long as the quimtity and type of services actually provided to covered persons varies 
substantially. A capitation fee may include a variable component of up to 20 percent of the total capitation fee 
designed to protect the service provider against risks such as catastrophic loss. Further,as revised by Rev. Proc. 
2001-39, the capitation fee may be automatically increased according to a specified, objective, external standard that 
is not linked to the Olltput or efficiency of the facility. ' 
5 A per-unit fee is defined in Rev. Proc. 97-13 as a fee based on a unit of service provided and is most often seen in 
the medical services context. As revised by Rev. Proc. 2001-39, a per-unit fee may be automatically increased 
according to a specified, objective, external standard that is not linked to the output or efficiency ofthe facility. 

2 
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• 50% Periodic Fixed Fee Arrangements. Either at least 50 percent of the Entity's 
annual compensation is based on a periodic fixed fee or all of the compensation is 
based on a capitation fee or a combination of the two. The term of the contract 
plus renewal options cannot exceed five years, and the contract must be 
terminable by the public agency on reasonable n()tice, without penalty or cause, at 
the end ofthe third year ofthe contract term. 

• Pel'-Unit Fee Arrangements in Certain Three-Year Contracts. All of the 
compensation is based on a per-unit fee or a combination of per-unit and periodic 
fixed fees. The term of the contract plus renewal options cannot exceed three 
years, and the contract must be terminable by the public agency on reasonable 
notice, without penalty or cause, at the end of the second year of the contract 
term. 

• Pel'Centage of Revenue or Expense Fee Al'l'angements in Cel1ain Two-Year 
Contracts. All of the compensation is based on a percentage of fees charged or a 
combination of per-unit and percentage of revenue or expense fee. The term of 
the contract plus renewal options cannot exceed two years, and the contract must 
be terminable by the public agency on reasonable notice, without penalty or 
cause, at the end of the first year of the cpntract term. This type of arrangement is 
limited in use. 

(3) Based on all of the facts and circumstances, the public agency's ability to exercise its 
rights, including cancellation rights, cannot be substantially limited. This requil"ement is 
considered satisfied if the following are met: 

• Not more than 20 percent of the public agency's voting powel' is 
vested in the Entity and its directors, officers, shareholders or 
employees; 

• Any overlapping board membel'S do not include the chief executive 
officers ofthe Entity and the public agency; and 

• The Entity and the public agency are not related palties. 

2.2. Private Security 01' Paymellt Te~·t 

The private security 01' payment test is met if the payment of principal of, 01' Interest on, more 
than 10 percent of the proceeds of the bond issue is directly or indirectly (i) secured by an 
interest in the property used for a private business use, eii) secured by an interest in payments 
with respect to private business use propelty. or (iii) derived from payments with respect to 
property or borrowed money used for a private business use. 

3. Analysis and Conclusion 

Under the proposed project, PERC Water would design, construct and operate a replacement 
facility for the existing SMD 1 wastewater treatment plant. SMDI would finance the 
construction costs by borrowing from the CWSRF. The issue addressed by this memorandum is 
whether such a proposed project would jeopardize the tax-exempt status of interest on CWSRF 

3 
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bonds issued by the SWRCB. That question is answered by whether the proposed transaction 
would result in private business use of the new SMDI facility. 

As an initial matter, it is clear that the SMDI facility would be public utility property subject to 
the rules in Revenue Pt'ocedure 97Ml3. SMDI would at all times continue to own the facility, so 
that the only question is whether continuing operations by PERC Water pursuant to an operations 
contract would constitute private business use. Because the proposed operations contract would 
not meet the private business use test, an analysis of the private security or payment test is 
unnecessary. 

PERC Water has proposed that it would operate the SMD1 wastewater treatment facility for 20 
years. As set forth in Chapter 8 of the PERC Water proposal and shown in the table below, 
compensation for operations would be split into several components. Each of those components 
is either fixed or based on cost reimbursement. The final agreement on compensation could be 
expressed in terms of a periodic fixed fee for most elements, i.e., Fixed O&M Costs, Fixed 
Energy Costs and Annual Capital Replacement Reserve, with the remaining elements being 
variable based on cost reimbursement, i.e., Val"iable O&M @ 1.83 MOD and Variable Energy 
Costs@ 1.83 MOD. 

Annual Ollemtions & Maintenance Costs (1.7 MGD) 

Property I Earthquake / Flood Insurance 

Fixed O&M Costs 

Variable O&M @ 1.83 MOD 

Fixed Energy Costs 

Vat'iable Energy Costs @ 1.83 MOD 

Annual Capital Replacement Reserve 

Total Annual O&M Costs 

Cost ($) 

County 

1,002,551 

395,839 

84,663 

379,156 

662,800 

2,525,009 

The PERC Water proposal would meet the requirements of the safe harbor for 80% Periodic 
Fixed Fee Arrangements. Regarding (1) above, there is no element of sharing net profits from 
the SMDI facility, since PERC Water would be paid a fixed fee for its operations services, with 
the County paying mere cost reimbursement for nonMfixed components. Regarding (2) above, at 
least 80 percent of operations. compensation would be paid as a periodic fixed fee, and the term 
of the contract would be 20 years, within the time limits. The expected life of the SMD 1 facility 
would be at least 30 years, so that 20 years is the relevant limiter. Regarding (3) above, there is 
no relationship between SMDI and PERC Water, and PERC Water would have no ownership or 

. contractual right to limit SMDl's ability to exercise its rights, including cancellation rights. 
Thus. the proposed transaction would fall within a safe harbor established by Revenue Procedure 
97M 13 for operations or management contracts. 

Because the proposed operations contract would fall within a safe harbor established by Revenue 
Procedure 97-13, it would not constitute private business use of the SMDI facilities by PERC 
Water. The taxMexempt status of CWSRF bonds issued by the SWRCB would not be 
jeopaJ'dized. 
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RANEY 
... _.PLANNING & MANAGEMENT, INC. 

December 6, 2011 

Mr. Rob Aragon 

Aragon Solutions, Inc. 
1875 Ladera Drive 

Lincoln, CA 95648 

Dear Mr. Aragon: 

WWW.RANEYMANAGEMENT.COM 

NORTHERN CALIFORNIA 
1501 SPORTS DRIVE 
SACRAMENTO. (/\ ':lSflJ4 

TJ5L: 916.:172.0100 . FAX: 916.419.6108 

We appreciate the 0PP0l1ullity to provide our input on the CEQA processing questions included in your 
recent emaiI.Asyourightlymentioned.RaneyiscurrentlyonPlacerCounty.slist of approved 

environmental consultants, and we are responding to your email from that perspective, with a particular 
interest in ensuring that all County projects fully comply with CEQA and yet move expeditiously through 
the approval process. Raney is familial' with the SMD-] WWTP site located north of Joeger Road and the 

fact that Placer County has been evaluating two primary alternatives for expanding treatment capacity. 

One of the alternatives, which involves upgrading the existing SMD-l WWTP n0l1h of Joeger Road, 
would create a total treatment capacity of 2.7 Mgal/d, which would provide capacity for growth until 

2035. 

Your email indicates that the proposed PERC facility would similarly provide an initial treatment capacity 
of 2.7 MGD. Therefore, the PERC design, at least in terms of treatment capacity needed to accommodate 
the County's projected gi'owth, is consistent with the long-term expansion upgrade of SMD-1 that has 

already been evaluated by the County in the adopted Mitigated Negative Declaration. In addition, from 

the rendering you submitted, it appears that the proposed PERC facility can be accommodated on the 
existing SMD-l WWTP site footprint with little modifications to the existing site. From the limited 

information provided to Raney to date, it appears that the proposed PERC facility option would not 
generate additional significant impacts beyond those identified in the adopted Mitigated Negative 

Declaration. Though in order to confirm this, Raney would need to adequately review the adopted MND. 
Notwithstanding this, pursuant to CEQA Guidelines Section 15164, the proposed PERC facility could 

likely be adequately evaluated in an Addendum to the already adopted Mitigated Negative Declaration. 
Raney could probably' prepare an Addendum within 30 days from Notice to Proceed. Per CEQA 
Guidelines Section 15164 an addendum need not be circulated for public review but can be included in or 
attached to the adopted negative declaration. Assuming the County concurs with this approach, the 
Addendum could go before the Board for approval within a relatively short time frame of 2-3 months 
depending upon staff's availability for review and comment. Please remember that the above information 
is only based on the limited information we have received to date. 

Please do not hesitate to contact me should you have any questions on the above. 

Thank you, 

Tim Raney, AICP 

President 

~ LAURIN ASSOCIATES 
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