.COUNTY OF PLACER
Community Development Resource Agency

John Marin, Agency Director _ ‘ | PLANNING

Michael J. Johnsen, AICP
Director of Planning

May 18, 2007
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3262 Penryn Road
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Loomis, CA 95650

SUBJECT: Planning Director’s Determipation Regarding Status of LDA-786
Dear Ms. Bamnes:

The County is in receipt of your letter, dated February 28, 2007, requesting a Planning Director’'s
determination regarding the legal status of LDA-786 and the ability for the Chevreaux Aggregates, Inc,,
asphalt facility to be considered a permanent, intermitient use. I have researched your inguiry, and my
findings and analysis as Planning Director are presented below.

Background

Based upon County records, asphalt operations at the Chevreaux Meadow Vista site commenced in and
around 1946/1947, and the site was one of the primary sources of asphalt for roadway projects in the
region. As stated in your letter, these regional roadway projecis included providing asphalt for Placer
Hills Road and OId County Road 40 from Clipper Gap to Colfax. Additionally, the facility was used 1o
provide asphalt for the construction of roadway improvements on Interstate 80 and 5tate Route 49,

In 1963, the County established comprehensive zoning for the Meadow Vista, Eden Valley and Midway
Heights area. The zoning established for the subject property where the Chevreaux plant is located was
Industrial. The zoning designation for the area around Lake Combie and north of the plant along the
river was Recreation-Forestry, while the zoning designation for the area porth of Meadow Vista was
Farm. Each of these zoning designations allows for excavating, quarying, and related uses and
faciiities, subject to the approval of a Conditional Use Perrnit. '

In 1965, Edward Pruss was granted a Conditional Use Permit {LD-1030) for the operation of a shot
quarry, including crushing, sereening and washing for grading matenals. Joseph Chevreanx
subsequently purchased the quarry operation,”

On May 27, 1971, the Zoning Administrator appreved LDA-691, a Conditicnal Use Permut to establish
an asphalt batch plant at the project site. The approval was subject to the implememation of 17
canditiens of approval, and County staff in 1971/1972 concluded all conditions of approval had been
complied with.
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On May 25, 1972, the Zoning Administrator approved LDA-786, a Conditional Use Permut that allowed
the asphalt operation approved under LDA-621 to be moved 1o an adjacent property approximately 600
feet northeast of the previously approved location. The location of the facility approved with LDA-786
was on a portion of the property covered by LD-1030 {discussed above).

In 1987, after concerns were raised regarding the status of LDA-786, 2 letier was sent from Thomas D.
McMahan, then-Planning Director for Placer County, 10 Joe Chevreaux, owner of the asphalt concrete
facility. As stated in the letter, dated July 31, 1987, based upon consultation with County Counsel, all
conditions of approval associated with LDA-786 had been implemented/complied with, and the permit
was decmed exercised. In his letter, Mr. McMahan recommended ongoing consultation with the Placer
County Air Pollution Control District to assure continued compliance with air quality regulations.

Legal Support of Intermittent Use
As noted in your letter, vanious courts, including Califormia courts, have concluded that permanent
intermittent uses can be legal uses and that cessation of use alone does not constitute abandonment of

that use.

In a correspondence, dated July 1, 2605, Deputy County Counsel Scott Finley opined that, “The law is
clear that once a vested right has been obtained by exercise of the entitlements allowed under the terms
of the permit, that permit becomes the property right that cannot be revoked or himited without providing
the property owner the safeguards required by due process.” The correspondence also siates, “Unless a
permit is explicitly limited in time, once it has been approved and exercised and is being utilized in |
compliance with its conditions of approval, the County has no jurisdiction to simply arder the permut be
brought before it again for review without complying with the County’s ordinance procedures.”

Current Status of the Chevreaux Operation

It is the County’s understanding that the property owner (Chevreaux Aggregates, Inc.) desires
recognition of its Meadow Vista/Combie site as for an asphalit operations as a penmmanent, intermittent
use that has not lapsed. To this end, the property owner requested and has recentiy been issued a permit
from the Placer County Air Pollution Control District authonizing the use of the property as an asphalt
facility. This issuance of this permit from the Air Pollution Control District is consistent with the
conditions of approval for LDA-786, and implements the directive from then-Planning Director Thomas
McMahan in his letter to Joe Chevreaux, dated July 31, 1987, where 1t was stated, "I would recomemend,
however, that you confer with Noe! Bonderson, Air Pollution Control Officer, to determine if more
specific air pollution requirements, particularly mandated by the State, need 1o be met.” The recent
issuance of the permit fTom the Air Pollution Control District is in compliance with the conditions of

approval for the project.
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Determination of the Plapping Director

As detailed above, asphalt activities have been occurring at the subject site at various times since 1946,
The intermittent nature of the operation was repeatedly referenced in a May 25, 1972 memcrandum
from then-Planning Director Thomas McMahan te former District 3 Supervisor Ray Thompson. The
identification of the aciivities of the uses at the subject site, just prior to the approval of LDA-786,
reiterates that the asphalt facility was an intermittent use. As detailed in your letter to me, these uses,
while generally consistent in nature, have been intermittent in duration, depending upos the need and
demand for matenals. :

Under Section 17.58.160{B}(2} of the County Zoning Ordinance, a properly exercised use may lapse and
the use must be discontinued until re-established in accordance with the applicable requirements. Lapse
generaliy occurs When a us¢ is discontinued for more than twelve (12) continuous months. The County
has on several occasions since the approval of LDA-786 acknowledged that this use of the site would be
intermitient and Chevreaux's use of the site has been consistent with the County’s understanding of the
use as it was originally permitted. Based upon my review of the public record, it is my determination
that a use such as this which is approved as intermittent i1y nature cannot lapse under Section
17.58.160(B)(2) simply due to discontinuance for a tweive {12) month peried. Further, it is my
determination that asphalt operations at the current Meadow Vista/Combie Chevreaux Aggregaies, Inc.,
facility are 2 currently legally permitted use.

Please be advised thal these determinations do not provide an opportunity for the facility to be operated
in a manner inconsistent with the conditions of approval set forth in LDA-786. As this continues to be
an intermittent use, in the future the facility will need to be operated in 2 manner consistent with its
previous operations. Accordingly, the anatysis in this lenter is based upon past use of the site and does
not presuppose future activities nor preclude the County fmm reviewing future activities to determine
their consistency with .DA-786.

Appeal Rights
This fetter. constitutes determinations by the Planning Director under Section 17.02. D50{E)

of the County Zoning Ordinance. These determinations may be appealed as provided by
Section 17.60.110 of the Zoning Ordinance.

L 7. JOHNSON, AICP

Directlir of Planning
Ce: Tom Miller, County Executive Officer
Anthony LaBouf], County Counsel
coft Fialey, Depury County Counsel
pard of Supervizoss

lanning Commission

Mezdow Vista MAC
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1800 Watt Avenue, Suijie 101
Sacramento, CA 95821

RONALD A ZUMBRUN, SBN 32684
TIMOTHY V. KASSOUNT, SBN 142907
ANGELA C. THOMPSON, SBN 238708
THE ZUMBRUN LAW FIRM

IR00 Walt Avenue, Suite 101
Sacramento, Cahifornia 95821
Telephone: (916} 486-5900

Facsimile: {916) 486-5959

Attorneys for Plaintiff Meadow Vista Protection

RECEWVED
JUL 20 209
CDRA

SUPERIOR COURT FOR THE STATE OF CALIFORNIA

COUNTY OF PLACER

MEADOW VISTA PROTECTION, -
Petitioner and Plaintiff,
v,
CHEVREAUX AGGREGATES, INC.;
COUNTY OF PLACER; COUNTY OF
PLACER PLANNING DEPARTMENT;
and DOES | through 50, inclusive,

Respondents and Defendanis.

Cage No.: SCV 19614
Complaint Filed: 7/12/06
FLAINTIFF'S NOTICE GF MOTION
AND MOTION FOR SUMMARY
ADJUDICATION OF THIRD CAUSE OF
ACTION FOR DECLARATORY RELIEF

5/3/07

Date:
Time; 8:3C am.
Dept: 4

Trial Date: &/11/07

The Hon. Charles . Wachob

Flaintiff's Notice of Motion and Motion for

Summary Adjudication of Third Cause of Asticn for Declaratory Relief
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TO DEFENDANT AND ITS ATTORNEY OF RECORD:

PLEASE TAKE NOTICE that on May 8, 2007 at 8:30 a.m. in Department 4 of the above
Court, plaintiff Meadow Vista Protection (MVP) will move this Cour® for summary adjudication
of the third cause of action for declaratory relief.’ .

The motion is made on the grounds that there are no issues of material fact respecting the
third cause of action and that plaintiff 1s entitled to a nno_ﬁmnoﬁgﬁamﬂum:ﬂ in 1ts favor as a matter
of law, The mocn_ﬁ.nm.ﬁogq Code provides that a nou&:onﬂ use permilt lapses if certain
criteria for its use are not met. Defendant’s permit LDA-786 has not been used 1n accordance
with the provisions of the County Code. Therefore, the permit to produce asphalt at defendant’s
quarry site has lapsed. Plaintiff is entitied to 2 amn_ﬁmﬂ.cﬁ__amamsﬂ that the use permit has
lapsed and that the defendant must obtain a new permit prior to producing mmm&Eﬁ on it§ property.

Plaintiff*s motion for summary adjudication is brought pursuant to Code of Civil
Procedure section 437¢ and is based on the separate statement of undisputed matenal facts, the
declarations of Patrick M. Solur, Fred Blomquist and Angela C. Thomipson, the memorandum of
points and authorities, plaintiff’s docurnentary evidence submitted herewith, and other
documents previously mynm. in this action.

Pursuant to Local Rule 20.2.3, on the afterncon of the court day before each regularly
scheduled law and Bcaxon calendar, the court will cause to be recorded a tentative ruting on each
matter on the next day’s calendar, q..sm tentative rulings will be available after 12:00 noon by
telephoning a voice-mail message at (330) 886-5288. The tentative ruling shall become the final
ruling of the court unless a party advises all other parties and the court of a request won. oral
il
M

! At the time plamtff scheduled the hearing vn its pction for summary adjudication, plaintff expected defendant to
make its ewn mation for summary adjudication or the same cause of action {the Third). Therefore, planuff
represented o this Court that the molioas should bath be heard oo May 8, 2007 because they were, in effect, cross
motions for summary adjudication. Howsver, based on a meet and confer jetter received from defendant’s eoupsel
ou Februarv 20, 2007, plaintiff is now advised that defendant's motion for summary adjudication wild be lumted to
the secomd cause of action for declaratary relisf . :

.1 -

EE.H:wwum Notiee of Motion and Maouan far
Summary Adiudication of Third Cauvse of Action for Declaratory Relief .M\
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argument. Such 'rﬁqucét shall be made by calling {530} 889-6529 and leaving a recorded
message with the court no jater than 4:00 p.m. on the court day preceding the hearing.
DATED: February 22, 2007.

Respectfully submrtted,

RONALD A ZUMBRUN
TIMOTHY V. KASSOUNI
ANGELA C. THOMPSON
THE ZUMBRUN LAW FIRM -

By MM%;C_M
ANGELA C. THOMPSON

Attorneys for Plaintiff Meadow Vista Protection

2.

Plaindff's Notice of Motion and Motion for ]
Summary Adjudicatiof of Third Cause of Action for Dieclaralory Relief ﬂg
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RONALD A. ZUMBRUN, SBN 32684
TIMOTHY V. KASSQUNI, SBN 142907
ANGELA €. THOMPSCN, SBN 238708
THE ZUMEBRUN LAW FIRM

3800 Watt Avenue, Suite 10}
Sacramento, California 95821
Telephone: (916) 486-3500

Facsimile: (916) 486-595%

Attorneys for Plaintiff Meadow Vista Protection

SUPERIOR COURT FOR THE STATE OF CALIFORNIA

COUNTY OF PLACER

MEADOW VISTA PROTECTION,
. Petitioner and Plaintiff, |
V.
CHEVREAUX AGGREGATES, INC.,
COUNTY OF PLACER; COUNTY OF
PLACER PLANNING DEPARTMENT;
and DOES 1 through 50, 1aclusive,

Respondents and Defendants.

CaseNo., SCV 19614
Cormplaint Filed: 7/12/06

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT GF
PLAINTIFF'S MOTION FOR SUMMARY
ADJUDICATION OF THIRD CAUSE OF
ACTION FOR DECLARATORY RELIEF

Date: 5/8/07
Time: 830 am.
Dept.: 4

Trial Date: 6/11/07

The Hon. Charles D. Wachob

. Memorandum of Points and Authorities in Support of Plaintiff"s Merion for
Summary Adudication of the Third Cause of Actior for Declaratory Relief
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. Plaintiﬁ"Méadow Vista Protection {MVP} hereby moves this Court for summary
adjudication of the third cause of action for declaratory relief in its Petition for Wit of Mandate
and Complaint for Declaraiory and Injunciive Relicf, Public Nuisance, Private Nuisance and
Trespass. The third canse of action secks a judgment that defendant Chevreaux Apgrepates, Inc.
{Chevreaux) cannot continue to maintain and ape}atc an asphak plant at its quarry site in
Meadow Vista, California, witﬁout_ obtaining a new use permut. As the undisputed facts show,
Chevreaux’s use permit authorizing the asphalt plan: has long since lapsed. Therefore, under the
provisions of the Placer County Zoning Code, Lh.e praduction bf asphalt may not commence at
the subject site unless Chevreaux applies for and obtains a new use permit,

INTRODUCTION

In 1972, defendant Chevreaux applied for and obtained LD A-786, the conditional use
.per'mit (CUT) upon which it purports to base its current entitlement to produce asphalt on its
property. However, undisputcd facts show that this permit has undergone extensive periods of
nonuse when no asphalt plant was even present on the property. According to the Placer County
Zoning Code, the periods of nonuse mandate a determination of lapse of the CUP.

STATEMENT OF FACTS

Plaintiff MVP is a California nonprofit corporation. (U ndisputed Material Fact ({JMF}
No. 1) MVP is a local grass roots organization comprised of residents of the unincorperated
Placer County community of Meadow Vista, California, and the surmundiﬁg area, as well as -
nonresident supporters. (UMF No. 2.) MVP .was formed in 2005 for the purpose of protecting
tke interests of its members from activities proposed or conducted in the area that would pese an
adverse risk to the health, safety and/or welfare of the greater Meadow Vista area. (UMF No. 39

Defendant Chevreaux Aggregates, Inc. is a California for-profit corporation. {UMF
No. 4.} Chevreaux commenced ap in-siream sand and gravel dredging and processing operation
in the Bear ijér near Laké Combie in approximately 1946 or 1947, (UUMF No. 3} In 1965, an
Edward Pruss applied for and obtained conditional use penmit (CUF) LD-1030 to commence a

“shot rock quarry” operation on APNs 72-020-03 and 72-030-01 1o Placer County near Meadow

1
-1 =

Memorandum of Poiats and Autherities ia Support of Plaintiff's Metion for ;‘17
Summary Adjodication of the Third Caose af Acten for Declaratory Relief
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Vista, California. (UMF No. 6.) Cheweaux achLred Pruss’ quarry operation in 19740
No. 7) Between 1947 and 1971, Chevreanx operated an asphalt plant at the Meadow Vista site
on an interrittent basis. Based on these nonconforming operations, Chevreaux believed it did

not need a CUP to produce asphalt. (UMF No. 8.} Nevertheless, in 1971, Placer County

! Planning Department determined that a CUP was necessary for the asphalt operation. Chevreaux

then sought and obtained CUP LDA-691 to “reinstall” an asphalt batch plant at the guarry.
(UMF No. 93
In 1972, Chevreaux was required to obtain a different CUP, LDA-786, to authorize the

relocation of the asphalt plant to a neighboring parcel, APN 72-030-01. This new Jocation was

approximately 600 feet northeast of the LDA-691 location. (UMF No. 10.) LDA-786 identified
two parcels: APNs 72-030-01 and 72-020-03, APN 72-030-01 has subsequently Seen
renumbered as APN 72-030-61, and APN 72-020-03 has subsequently been divided and
renumbered as APNs 72-020-13 and 72-020-14, (UMF No. 11.) LDA-786 was subject to

12 conditions of approval. Its cﬁnﬁnued validity depends in part upon Chevreaux's observance
of these conditions. (UMK No. 12.)

The carrent Placer County Code § 17.58. 160 B.2. provides: “Once a project has been
implernented . . . the permit that authorized the uée shall remain valid . . . uniess one of the
following occurs: (b) ... the use (if no appurtenant structure is required for its operation) 1s
discontinied for more than twelve consecutive months, or (if an appurten'a'nt structure is required
for the conditionally-permitted use) the structure is rernoved ffom the site for more than twelve
consecutive months.” (UMF Nn:;-. 13, Exhibit 35"}

Placer County Code § 17.58.160 B.2. further provides: “if one of the foregoing events
occurs, the permit shall be deemed to have lapsed. No use of land, building or structure for
which a pe.rmi-t has lapsed shall be reactivated, re-established or used unless a new permit is first

obtained as provided by this subchapter.” (UMF No. 14, Exhibit 35.) According to Placer

* All exhibit references are to Plainiff's Documentary Eﬁdcncc in Suppart of Motion for Summér}r Adjudication of

- Third Cause of Acticn filed concurrently herewith.

.
Memorandum of Points and Authorities o Support of Plaintiff's Motion for 62 g
Summary Adjudication of the Third Caose of Action for Declaratory Relief
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County Code § 17.04.020(C): "The foliowing general rules of construction shatl apply to the
interpretation and application of the terms and phrases used in this chapter: - .. (3) *Shall’ is
mandatory; ‘may’ 15 discretionary.” (UMF No. 13, Exhibit 32)) |

Fresno Paving, Inc. operated an asphalt plant at Chevreaux’s LDA-786 site from about
1972 until about 1976. (UMF No. 16.) No further asphalt operations were.conducted on the site
Lmti] 2001, (UI’MFJNO. 17.) Kiewit Pacific Company received épermit from Placer County Alr
Polluion Contral District (APCD) to cperate an asphalt plant en Chevreaux’s properiy from
May 2001 through May 2002. (UMF No. [8.} Kiewit Pacific’s asphalt plant was completely
shutdown in September 2001, The plant was removed fom Chevreaux's site in late 2601, -
(UMF No. 19.) An aerial photograph taken in 1998 reveals that no asphalt plant was present on
the site on that date. The area where Kiewit eventually operated is not even cleared of trees in
this photograph. (UMF No.20.} An aenal photegraph taken on Tuly 1, 1599 reveals that no
asphalt plant was preéer:t on the site on that date. (U MEF No. 21) An aerial photograph taken on
November 1, 2002 reveals tﬁat no asphalt plant was present on the site on that date. The area
where Kiewit operated has been cleared of trees and graded m this photug;réph. {UMF No. 22.)
An aerial photegraph taken on Apnl 1, 2004 reveals that no asphalt plant was present on the site
on that date. (UMF No. 23.)

In early 2@05, Teichert Aggregates, Inc. {Teichert) located an asphalt plant at
Chevreaux’s quarry site, but the plant was never fully assembled and never operated due 1o
County concerns regarding the-validity of LDA-786. Teichert withdrew its plans 1o site its plant
in Meadow Vista in Mareh 2005. (UMF No. 24.) An aerial ﬁhctograph taken on August T, 2005
reveals the presence of an asphalt plant {presumably Teichert's) on the site on that date. {(UMF
No.25) An aerial photograph taken on May 1, 2006 reveals that no asphalt plant was present on
the site on that date. (UMF No. 26 | '

On February 25, 2005, in a mernorandum to then Planning Director Fred Yeager, county - r

counsel noted that the County lapse statute might apply (o Chevreainx's asphalt permit, and

23 -
Memorandirn of Poiots and Authorities in Suppo:t of Plaimtif's Mation for 26
Summary Adyudication of tae Third Cause of Action for Declaratory Redief
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recommended that more information be sought from Chevreaux regarding its activities. {(UMF
No.27) | |

| On March 9, 2008, counsel for Chevreaux responded with a lengthy memorandurn, but
was not able 10 provide conn;:lusive evidence that the asphait plant had operated between 1976
through 2001 or after 2002, (UMF No. 28.) Accordingly, on March 22, 2005, in a reply fo
counsel for Chevreaux, county counsel stated:

[T]he issve of lapse [of LDA-786] has never been fully addressed. The fact tha
the County determined, in 1987, that the permit was valid at that time does not
conchusively establish its status almost 20 years later, especially in light of the
amendment to the County ordinances in the interim to include new standards
concerning lapse. The County is not estopped from locking into the use of the
site over time and reviewing that issue should the validity of the permit be
othervase called into question. _

(UMF No. 29, Exhibit 29.)

In anling oo the demwrrer filed by Chevreaux in this matter, this Court held that “[\#]ith
respect to the .. third cause[ ] of action for declaratory relief, an actual, justiciable controversy
has been alleged as between the parties.” (UMF No. 30.) -

ARGUMENT

Code of Civil Procedure section 437¢ permnits a party to move for summary adjudication
of an issue where there are no material facts in dispute and the moving party shows that it is
entitled to yndgment as a matter of law. |

This metion for summary adjudication is limited to a very narrow issue; namely, whether
the Placer County Zoning Ordinance’s lapse provision applies to LDA;TSG, issued in 1872 to
authonze the produchon of asphalt at Chevreaux's quarry site in Meadow Vista. If so, MVP
secks a declaratory judgment that the permit has lapsed due to nonuse, and that Chevreaux must |
obtain a new permit, subject to the conditions and limitations of the current Placer County Code,

jn order to produce asphalt on its property in the future,

-
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THE PLACER COUNTY ZONTNG ORDINANCE
CONTAINS A MANDATORY LAPSE PROVISION

The current Placer County Code was adopted in 1995. lSﬂction 17.58.140(E) of the Code
requires that, upon issuance of a cenditional use permit, “the appiic'ant shall diligently proceed to
carry out the conditions of approval and implement the permit by establishing the approved use
ovithin [24 months] * (Exhibit 34.) However, after the permittee has implemented the CUP znd
established the approved use(s), “if an appurtenant structure is required for the conditionally-
pérmitteci use [and] the structure is removed from the site for'more than twelve consecutive
months .. the perrait shail be deemed to have lapsed.” (Placer County Code § 17.58.160
B.2.b—B.3, emphasis added, Exhibit 35.)

The Code’s rules ofconsrrucﬁﬁn indicate that this determination of lapse 1s mandatory:
“The following general rules of construction shall apply to the interpretation and application of
the terms acd phrases used in this chapter: . . . ‘Shail’ is mandatory; ‘may’ is discretionary.
{Placer County Code § 17.04.020(C), emphasis added, Exhibit 32.)

Thus, if the factual elements of the lapse ordinance are present; i.e, if a structure
appurtezant o & conditionally permitted use is removed from the subject property for more than
12 consecutive months, the penmit lapses. Un;:ier the express language of the Code, there is no

flexability that would allow a different result.

IL

CHEVREAUX'S DISCOVERY RESPONSES ADMIT A LAPSE FROM
1876 THROUGH 2001 AND A LAPSE FROM 2001/2002 THROUGH 2006

Since at least 2005, the continued validity of LDA-786 has been the subject of suspicion
and inquiry, not only by Meadow Vista and local residents, but also by Placer County Planning

staff and Piacer County Counsel.

5 -
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It is undisputed that there have been several periods of time greater than one year where

1o asphalt was produced at the Chevreaux site and where no asphalt plant was present at the site.
The longest of these periods was 25 years, from 1976 through 2001. (UMF Nos. 16, 17.)
Ch.evrcaux kas admitted in discovery respoases that the most recent asphalt production project
ended in 2002.* (UMF No. 18) And though Teichert ternporaniy sited an asphalt plant at
Chevreaux's quarry in early 2005, the plant was never fully 2ssembled and never operated.
Teichert w_imdreﬁ.: its plans to site the plant at Chevreaux’s quarry in March of 2005. (UMF No.
24} Thus, no asphalt plant was fully present at Chevreaux’s quarry site from 200] until its
current plant was placed there, a lapse of nearly five years, |

. Though Chevreaux and its counsel have been given sej«'eral opportunities {o explain or
Justify these lapses 1n asphalt production, they are consistently unableto doso. InF eb'mary of
2005, Placer County Coursel asked Chevreaux’s counsel te provide a chronology of
Chevreaux’s historical asphalt production. She did so, in a memorandum dated March 9, 2005,
(UMF No. 28} However, much of the so-called “evidence” of production was anecdotal at best,
and County Cuuns;l was not coavinced, In a reply memorandumn dated March 22, 2005, County'
Counsel stated.

[Tlhe issue of lapse has never been fully addressed. The fact that the County
determined, in 1987, thai the permit was valid at that time does not conclusively
establish its status almost 20 years later, especially in light of the amendment to
the County ordinances in the interim to include new standards concerning
lapse. The County is not estopped from looking into the use of the site over time
and reviewing that issue should the validity of the permit be otherwise called mto
question.

(IIMF No. 29, emphasis added.)
Sirmlarly, in its responses o MVP's discovery requests, Chevreaux is able to identify
only two periods of operation between 1972 and the present, (UMF Nos. 16-18.) These two time

periods account for only six of the intervening 35 years since the permit was 1ssued.

! Undisputed fatts show that this project actually ceased procuction and was removed from the site in 2001, but its
APCD Temporary Permit te Operate was effective throegh May of 2002, MYP agsumes this is the basis f'or I:l,a
dare in Chevreaux's discovery responsss,

-0 - o e
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Aside from Chevreaux’'s inability to account for the many years of nonuse, independent

photographic evidence establishes that no asphalt plant was even present on the site during these

years. {UMF Nos. 20-23, 26.) Most of these pﬁotographs were taken during the warm summer

months when asphait production should have been at its peak, if it was indeed oceurring. '

IiL

CHEVREAUX'S CUP IS PROPERLY SUBJECT TO THE L APSE QRDINANCE

A municipali:}* may properly exercise its poliéﬁ power to “deny [a permittee’s) right to
restme a nonconforming use after a period of nonuse.” {City of Los Angeles v. Gage (1954)

127 Cal.App.'Zd 442, 459)) Even though Chevreaux’s asphalt operation is a conditionaliy
permitted use, not 2 nonconforming use, the same police power validates the Placer County
Lapse Ordinance, -

In the present case, Chevreaux ceased production of asphalt at the site in 1976, No
credible evidence of resurned asphalt production exists ﬁntil the Kiewit Pacific Company’s
operation in 2001, Two and three ygars prior to 2001, photogr.aphic evidence establishes that no
asphalt plant was present on the properry; (UMF Nos, 20, 21.) Indeed, in several photographs
pre-dating 2001, the site where Kiewit operated has not even been cleared of trees. (Jd.) After
Kiewit concluded its operations, the plant was once again removed fromn the site for at least an
additional consecutive three and a half years until early 2005, (UMF Nos. 22, 23.)

Placer County enacted its Lap;se Ordinance (Placer County Code § 17.38.160 B,

Exhibit 3 5} in 1995, Accordingly, the Lapse Ordinance properly applies to Chevreaux’s CUP for
the periods of 1995 through 2001 and 2001 throug'ﬁ f’.DOS ot 2006, those years representing
periods in which the.aSphalt plant was abseﬁt from the sile.

Because Chevreaux’s CUT has lapsed in accordanm;-: with the terms of the Lapse
Ordinance, Chevreaux must resubmit to the permit application process before reesfablishing any

asphalt operation on the site. (Placer County Code § 17.58.160 8.3, Exhibit 35.)

.7 -
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A The Aspha-!t Plant Is An Appurtenant Structure
Within The Meaning Of The Lapse Ordinance

A CUP wil} lapse if “an appurtenant structure ... rcquirf:;d for the conditionally-permitted
use ... is removed from the site for more than twelve c:onsacutivc months.” {PIacer County Code
£ 17.58.160 B_E,b.) Placer County Code § 17.04.030 deﬁnes “strucfure” to mean “any artifact
constructed or erected, the use of which requires attachment to the ground, ﬁr over one hundred
twenty (120) square feet 1n area or over six feel in height.” (Extubit 33.)

Chevreaux’s mining operabons facilitate the use of an asphalt plant onsite. The asphalt
plant is portable and may be removed from the site. Wheri it is present and operafing onsite, it is
affixsd to a concrete foundation. The asphalt plant i§ recessary to the pmdi:ction of asphalt
permitied in Chevreaux’s CUY. In other words, the aSphalt piant is ren:iuir_ed for Chevreaux to
perform the conditionally permitted use. (Placer County Code § 17.58.160 B.2.b.) Itis Lﬁus an
“appurtenant structure™ within the meaning of the County Code. '

Because the asphalt plant—i.e., the ”appurtenan: structure”—has been removed from the
site far 10 excess of the twelve consecutive month period, for two separate time periods, the CUTP
1ssued to Chcvreaux permithing the use has lapsed according to Lhe express language of the
statute.

B. The Lapse Qrdinance [s A Va'id Exercise Of The Police Power

“[1]t is the purpose of zoning to crystallize presant.use:s and conditions and eliminate
nonconfomnn_g uses as rapidly as is consistent with proper safeguards for those affected.”
(C‘ount}' of Orange v. Goldring (1953) 121 Cal. App.2d 442, 446.) Consistent with this purpose
is the rue that “Jandowners have no vested right in existing or anticipated zoning regulations.”
{Tahoe Keys Property Owners' Association v. State Water Resources Control Board {1 9?4}'

23 Cal. App.dth 1459, 1484 (Tahoe Keys).) .

As such, it is well settled in this state that a municipality acts well within its police

powers when it enacts zoning regulations aimed at phasing out nonconforming uses. (Gage,

supra, 127 Cai.Ai)p.Zd at p. 459; see Davidson v. Couniy of San Diego (1996) 49 Calﬁp?ﬁth

.8 i
Memorandum of Points and Authorities in Support of Plaintiff's Motion for :_?,_l
Summary Adjudication of the Third Cause of Action for Declaratory Relief —
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639, 648 [finding that “[i]t is well settled in California that public entines may 1mpatr vcste;:i
rights where necessary to protect the health and safety of the public”]; Placer Coumy Code

§ 17.02.010 [dcc]a:iné the purpose of the zoning regulations to support & growing populaﬁbn and
mar.age land use to accommodate the county's future growth and further "to protect and promote
the poblic health, safety, peace, comfort, convenience and genersl welfare™} .} Itis equally settled
that abrogation of nonzonformming uses muét comply with certain constitutional safeguards.
(Goldring, supra, 121 Cal.App.2d at p. 446)

However, inkerent in the constitutional protections afforded noncon{erming uses is the

‘requircment that there be some continuing use in which a landowner can claim nghts. -(HFH,

Lid v, Superior Court (1975) 15 Cal.3d 508, 516 [r-loting that *{2] purchaser of land merely
acquires a right ta continue a use instituted before the enactment of a more restrictive zomng"),
emphasis in orignal.)-

In this case, Chevreaux has simply failed to use its property for the operations ;j»::nnitted
under its 1972 CUP Because Chevreaux has failed to use the site for the conditionally permitted
use, and has removed the necessary asphalt piant from the site for exceedingly long peﬁods of
time, Chevreaux may not avoid operation of the Lapse Ordinance as vaiici] y enacted by the
Cc-imty. {See Gage, supra, 127 Cal App.2d at'p,459,)

C. The Lapse Ordinance Applies Prospcct'ivcly_to_lmg‘lj_dﬂg Chevreaux's CUP

“Ag a peneral mle, land use regulation must be -pmspcctive in nature because the stale is
constitutionally limited in the extent to which it may, through land use regulation, aff‘ect"'prior
existing uses.” '(Tahoe Keys, supra, 23 Cal. App.4th al pp. 1483-1484.)

The asphalt plant required for Chevreaux's pertnitted use of the site has been removed
from the site in excess of twelve consecutive months, on two separate occasions, stnce the
enactment of the county’s Lapse Ordinance in 1995, Thus, the Ordinance propecly applies to
those relevant time penieds, 1.e., frorm 1995 thmﬁgh 2001 and from 2001 through 2005 or 2006.

The date on which the CUP issued is irrelevant to this determination.

0.
Memorazduto of Points and Authorities in Support of Plaintiffs Motioa for 35"
Summary Adjudication of the Third Cause of Actian for Declaratory Relief
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1.  Applicetion Of The Lapse Ordinance To Chevreaux’'s CUP s Not Retroactive

A statute is said to operate retroactively when it “takes away or impairs vested dghts
acquired under existing laws, or creates a new obligation, imposes a new duty, or attaches a new
désabi]it.}-, m respect to {ransactions or considerations already pasf:-. L (Landgraf v, USE Film
Products (1994) 511 U.S. 244, 269; Fernandez-Vargas v. Gonzales (2006) 126 S.Ct. 2422,
2428.) Thus, “[s]tarutes are disfavored as retroactive when their application ‘would impair nights
a party possessed when ne acted, increase a party’s liability for past conduct, or impose new
duties with respect to transactions already completed.”™ (id. at pp. 2427-2428, quoting
Landgraf, supra, 511 U.S, at p. 280, emphases added.)

'Here, the Lapse Ordinance properly apﬁii es to Chm'rcaux;s discontinued use and removal
of the asphalt plant for periods after 1095, when the Ordinance was epacted. The Lapse
Ordinaneg concerns itself only with Chevreaux’s actions, or fazlure to acf, from that time
forward. Therefore, Chevreaux is not being punished or subjected to new liabilities on the basis
of pre-1995 activities, but rather, it is Chevreaux’s continuing conduct that is within the scope of
the Lapse Ordinance. .As such, retroactivity 15 not a concem.

In Fernandez-Fargas, supra, 126 8.Ct. 2422 an illegal alien challenged his deportation
under immigration laws enacted aﬁcr he had entered the cbunh-y. Undcr-pIiOr laws, an aljen m
Fernandez-Vargas’ position would be entitled to apply for relief from deportation, whereas under
the newly enacted laws no such relief was obtamable. Fernandez-Vargas asseried that
application of the new laws to him was retroactive because it imposed new bardships not
prévioﬁsl}' imposed on persons sinilarly situated. (Jd. at p 2427.) The Court disagreed.

The Court in Fernandez-Vargay engaged in a lengthy discussion regarding the disfavored
status of retroactive laws. (Fernandez-Vargas, supra, 126 3.Ct. at pp. 2427-2428.) However,
the Court concluded that application of the new laws to Femandez-Vargas was not retroactive
because the new laws did not address past conduct, but rather Fernandez-Vargas' continued
conduct 10 remaimng in the country and thereby committing 4 continuing violaton. (/4. at pp.

2431.2432.)

10 -
Memorandum of Points and Authorities in Support of Plaiotiff s Maticn for j Qo
Summmary Adiudization of the Third Cause of Action for Declaratory Rediel '
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Similarly in the present case, we are not concemed with Chevreaux's conduct hefore the -
P 4

enactment of the Lapse Crdinance in 1995, but rather we must focus upon Chevreaux's decision [
to continue such conduct after 1995, The continuous absence of the asphalt plant from tﬁe site ]
aPer 1995 is thus within the scope of the Lapse Crdinance, and retroactivity 15 not a concern 1o

. such application. In other words, the Drdina.n-ce 18 not reaching back to impose liabililies on
Chevreaux’s pre-1995 conduct. It is Chevreanx’s continuing failure to reinstate the asphalt plant
after 1995 that is subject to the Lapse Ordinance.

In Fernandez-Vargas, the Court recognized that, not only was 1t the alien’s curre:*.t. and
continuing conduct that was Subject to the new laws, but that the alien also had ample warmng to
avoid the new laws by applying for relief before th-c new laws took effect, {(Fernandez-Vargas,
supra, 126 S.Ct. at p. 2432.) In the present case, Chevreaux, 100, had ample time to correct its:
situation by resuming operations on the site by raliniroducing the asphalt plant. However,
Chevreaux’s failure to .reinstate the asphalt plant within 12 months from the tume the Lapse
Ordinance took effect property subjects Chevieaux to operation of the Ordinance.

Acpordingly, Chevreaux’s post-1995 failure to reinstate the asphalt pianz, and ihe
continuous absenice of the plant after that fime, caused Chevreaux’s CUP to lapse pursuant to the

Ordinance.

v,

INTENT TC ABANDON IS IRRELEVANT
TO THE APPLICATIGN OF THE LAPSE STATUTE

‘The legal pnnciple of abandonment requires a subjective intent on: the part of the property

owner to abandon his interest: “[A]bandbnmcm hinges upon Lhe intent of the owner to forego all I:
future conforming uses of his property, and the tier of fact must find the conduct demonstrating li
the intent *so decisive and cenclusive as to indicate 2 clear intent to abandor ...." ... q[T}he

trier of fact, before decreeing an abandonment, must fiad that the owner's conduct clearly and

i convincingly demonsirates the necessary intent.” (Gerhiard v. Stephens {1968) 68 Cal.2d 864,

11 -
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BES-890, quoting Smith v. Worn (1892) 93 Cal. 206, 213.}) However, in Gerhard and other cases
applying its rule, the property interest at issue was. a fee estate,

The case of Hansen Brothers Enterprises, Inc. v. Board of Supervisors of Nevada County
{1596) 12 Cal 4™ 533 also discussed abandonment, but is distinguishable from Gérhard tn that jt
mvolved a nonconforming use. A nonconforming use is “a Jawful use existing on tﬁe cffective
date of the zonng restniction and continuing since that time in nonconfermance to the
c::rdinancc." {City of Los Angeles v. Gage, supra, 127 Cal.App.2d at p. 453.) The Hansen court
discussed the relation of discontinuance of a use to abandenment, but vitimately did not make a
ruling on that basis because the court concluded there had been no discontinuance of the
nonconforming use.

Nonetheless, even if Hansen 15 construed to require subjective intent to abaﬁdof: before
discentinuance of activity deprives a landowner of a particular use, Hansen's express Iaﬁguage
lirnits its holding te nenconforming ﬁses: “[A]bandomnentlof a noﬁcunforming use ordinarily
depends upon & concurrence of two factors:. (1} An inteption to abandon; and (2) an overt act, or
faslure 1o act, which carries the implication the owner does not claim or r;:tain any interest in the
right to the nonconforming use.” (Hansen Brothers, supra, 12 Cal, 4" al p, 568.) Thereisa
stronger public policy to allow poor lawful uses to continue, thus itis understa.ndéble that the
courts have added an intent requirement to abandon a nonconforming use.

In this case, we are not dealing with a fee estate or a nonconforming use. Chcx'rcauﬁ’s
asphalt operation 1s based on a conditional use perrmit o conduct an asphalt operation on its
property. Prior to obtaining its permit, Chevreaux attempted to convince the Coﬁmy that no such
perinit was needed, based on a nonconforming use theory. (UMF No. 8.) Nevertheless, the
County required Chevreaux to obtain a conditional use permit. (UMF No._Q.) This permait 15
thus subject to the Japse statute, and Chevreaux’s subjective intent regarding sbandonment of the
asphalt operation is irelevant. |

| Moreover, the very terms of the Placer Ccuinty lapse statute iﬁdicate that 1ts application 1s

rot affected by the subjective intent of the permit holder. When Chevreaux discontinued the

12 - :
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specific use for 12 consecutive months it forfeited the permission it had prévinus]y received to
conduct its asphalt operations., Placer County Code § 17.58.160 B. specifically provides: "filt
shali be the responsibiiity of the applicant alone to monitor the time imits and make diligent
progress on ihe ap;prov'ed preject, so as to avoid permit expiration,” (Exhibit 35, emphasis
added.) Because Chevreaux's authorization to conduct its activity is conditioned upot ii.s due
diligence and its use of the specific activity, its intent 1s irrelevant. Chevreaux had constructive,
if not actual, notice that it had to be diligent. Since Chcweéux‘s due diligence was a condition of
the permit, there is ﬁo reason for this Court to read 'mtc:; the statute a requirernent of subjective

intent to abandon the use.

A

VESTED RIGHTS HAVE NO EFFECT ON
THE APPLICATION OF THE LAPSE STATUTE |

Even if a permittee’s rights in a permit may be vested, lapse statutes nevertheless apply.

For exarmple, in Lakeview Development Corp. v. City of South Lake Tahoe (9" Cir. 1990)

‘915 F.2d 1290, the developer of a two-phase project lost & vested right to complete the project by

not timely processing the second phase of the dévc!opment. As in.the case at bar, a new land use
regulation was adopted which applied prnspeétjxfely to the project. The developer did virtually
nothing to proceed with the development of phase two for almost 10 years after completing
phase one. When the developer objected to the application of the new regulation to its project,
the court was unsyinpat’netic. The court rejected the developer’s argurnent that the right to
develop phase two had vested with phase one. “Lakeview chose not to develop ... Unit Two ..
on schedule ... (I atp. 1298.) To hold otherwise would suggest that Lakeview’s right to
complete phase two “[was] vested forever.” (fbid) .

In Stokes v. Board of Permit Appeals (1997} 32 Cal.App 4th 1348, the court concluded
that the discontinued use of a bathhouse for seven vears defeated mﬁy claim of vested rights the
landowner could ¢laim in the prior use. The court in Stokes discussed the effect of the

d:seontinued wse in light of a zoning crdinance similar to the one enacted m Placer County. The

-13 -
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ordinance at issue in Stokes provided that any vested rights in a nonconforming use of property
will lapse if the use has been discontinued for 2 period of three years or if thcre is evidence ofa
clear intent to abandon the use, (/. atp. 1354))

The court 171 Stokes determined that the fact that the bathhouse had remained vacant and

“inactive for at least seven continuous years “establish{ed] more than a temporary vacancy, but

rather an intentional decision to abandon the premses.” (Stokes, supra, 52 Cal.App.4th at p.
1354.) In so doing, the court disregarded the petitioner’s assertions that no clear evidence of any
intent to abandon the property existed.” ({bid.)

The present case involves discontinuance of a conditionally-permitted use for two
separate and distinct periods. The first involved a continuous 25 year period in which the asphalt
plant remained absent from the site between 1976 and 20_01. Mtholugh the exceedin gly long
period of nopuse priot to 1995 is putside the scope oftﬁc Lapse Ordinance, which was enacted in
1995, the six-year period from 1995. ta 2001 is properly subject to the Lapse Ordinance. The

second involved a four- to five-year period of continuous nonuse from 2001 to 2005 or 2006,

! Peliioner in Stokes claimed vesied rights in the continuance of a nonconforming use as it existed prior to

chanpes in zonmg regulations, as well as under the well-established principle that a landowner will acquire vested .
rights if be has incwred substantial lisbalities to bis detriment afler relyieg in good fafth on an issued permit.
fStokes, supra, 52 Cal.App.dth atp. 1353; Avco Community Developers, fnc. w. South Coast Regioral Commission

{1976} 17 Cal.3d 785, 791 {4veot.) Without elaboration: on these principles, the court in Srokes procu:;dcd wapply -
the prowisicns of relevant lapse ordinasce, ultimately determining any such rights as petitioner could claim Japsed as

a resuit of discontinued uee.

It should be voted that the issue of vested rights voder a theory as aangunced in 4veo is irrelevan: 1o the preseat
case. Under Avep and its progeny, a municipality is essentially estopped from revoking 2 permit lawfully issued
once a pemities has in good faith detrimentally relied upon it. {(dvee, supra, (7 Cal3d atp. 791, Hermosa Beach
Stap Qif Coalition v. City of Hermoxa Beach (2001} B Cal App.dth 534, 55 1-552 Ia gther words, the issue of
vested fights under an Avee theary pertains to whether or not the permitiee roay complete implementation of the
P without governmental interference. {Hermosa Beach Srop Oif Coalition, supra, B6 Cal. App.dth at p. 552
[recopnizing that the vesied rights docerine established under Avea relates to 2 “developer's rght 1@ compleie a
project as proposed”).) That is net the case bere.

Chevreaux obtained its CUF in 1972, Chevreazx urplemented the permil at that time. The County of Plager
made ne atlempts to reveke or withdraw the permit issued Chevreaux and in no way interfered with Chevreaux's
implemeniation of its C1IP. Rather, the preseot case involves the lapsing of vested ights when the permittee has
simply failed 10 continue the permitted use after implementation. As discussed above, such lapsing ordivances are
valid exercises of the police pewer. {Section ILB., sizra.)

.14 -
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‘These two exceedingly long periods in which the asphalt plant remained conspicuousty
absent from the site demoenstrate more than “a temporary vacancy.” {Sfokes, supra,

52 Cal.App.4th at p. 1354.) Instead, those periods fall squarely within the ambit of the Lapse
Ordinance. Furthermore, operation of the Lapse Crdinance in this case directiy furthers the
nurposes which i{ is intended to serve, name:ly, phasing out permitted uses which are persistently
neglected in an effort to manage population growth in this expanding community. (Placer
County Code § 17.02.010, Exhibft 31.) Indeed, the areas surrounding Chevrca;dx‘s property have
expenenced significant population growth, amﬁ residential comraunities bave sprung up in close
proximity to the site of Chevreaux's mining operations.

Alsg, similar to the ordinance at issue in Stokes and as discussed in Section [V, Supra, no
intent to abandon need be shown as a prerequi:_sité to operation of the Lépse QOrdinance. The
ordinance in Stokes allowed for lapsing of a permnit after either discontinued use for more than
three years or an inten: to abandon had been shown. (Stokes. supra, 52 Cal. App.dth at p. 1354.)
In the present case, the Lapse Ordinance requires no showing of intent to abandon before ihé
D;dinahce ﬁla}' be applied. (Placer County Code '§ 17.58.160 B 2:, Exhibit 35.) Rather,
discontinued use for a peried of more than 12 consecutive months is sufficient for a permit to
lapse under the Ordinance. {fhid) Such a showing has been met here, twice.

Accordmg]y_, Chevreaux’'s ﬁghts in the CUP issued in 1972 are properly sublect to
operation of the Lapse Crdinance by virtue of Chewaaux’s.removal -of the asphalt plant for
consecutive penods far in excess of the 12 month timeframe specified in the Ordinance.

CONCLUSION

MVP is not seeking to put Chevreaux out of business, but rather to require it to comply
with the County Lapse Ordinance regarding LDA-786. T'hc'pemuit was 13sued many vears ago
and has undergone excessive periods of nonuse, which place it squa.rély within the purview of the
Lapse Ordinance. It is patently unfair to the con:imunilw to allow such an operation te continue

under these circumstances. MVP secks only to hold Chevreaux to the terms and restrictions of

15 - i
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the County Zoning Code, which require issuance of a new permit in light of the lapse of LDA-

786.

Since undisputed facts establish that LDA-786 has lapsed, MVP respectfully requests this

Court to grant its motion for summary adjudication and 155ug a declaratory judgment in MVP's

favor as to tha Third Cause of Action.

DATED: February 22, 2007.

Respectfully submitted,

RONALD A ZUMBRUN
TIMOTHY V. KASSOUNI
ANGELA C. THOMPSON
THE ZUMBRUN LAW FIRM

By \Gmain & Slinngoy——
ANGELA C. THOMPSON’
Attoreys for Plainfi ff Meadow Vista Protection
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Defendant Chevreaux Aggrepates, inc.’s Opposition 1o Meadow Vista Protection’s
Motion for Summary Adjudication (Opposition) is a classic-example of obfuscation: burden the
Court with s0 many documnents detailing the history of mining operations since 1947, wh_ether‘
matenal or not, that it would at least appear that a tnial 1s necessary 10_‘“sbn it all out,”™
However, Defendant cannot obfuscate several signiﬁlcant admissions which are germane 1o the
narrow, material 1ssue raised in the Motion for Summary Adjudication: lapse of asphalt plant
operations.

First, Defendant admits that it did not operate an asphalt plant frem 1975 to 2001, or from
2002 l-o the present, which is well beyvand the 12-month time penod referenced in the lapse
ordinance,

Sccoﬁd, even if it 15 assumed tha_t the Surface Mining and Reclamation Act (SMARA}
encormpasses asphait operations (which it does not), it 1s undisputed and admitied that Defendant
has never “continuously” operated an asphalt plant. As such, it cannot have obtained a vested
tight to operate an asphalt plant under SMARA's vested ri ghts provision.

Third, even if it is further assumed that Defendant has a vested right to operate an asphalt
plant {which 1t does not), the lapse ordinance would nevertheless apply. There is established case
law, including the seminal California Supreme Court vested rights opinion in Aveo Comnunity
Devefﬂpc—l'r::_ Inc. v, Sowuth Coast Regional Commission (1976} 17 Cali3d. 785, that a vested fight
can ncvertheless lapse from nonuse. | |

Finally, it 15 undisputed that neither CUP-853 {the reclamation permit), Defendant’s
Reclamation Plan - Part B, nor Defendant’s quarry permit (LDA-1030) contain any refecrence to
the operatton of an asphalt plant. Related thereto, LDA-786 (the asphalt plant CUP) does not
authorize “mtermittent” operation, nor does 1t describe an asphalt plant as an “accessory use.”

“For the foregoing reasons, this Court should grant the Motion for Summary Adjudication,

as there are no disputed i1ssues of maferiaf fact.

" All of Defendant’s own undlspuzed facts™ are u-nrnatcnal as set forth in MVP's separate‘\ filedResponse to
Defendant’s Statermm of Undisputed Facls incorporated herein by reference. o .

- ) 47
Plaimiff Meadow Vista Protection’s Reply Brief In Suppoen Of Motion For
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ARGUMENT

L
NONE OF THE EVIDENCE PROFFERED BY DEFENDANT ESTABLISHES,
OPERATION OF AN ASPHALT PLANT BETWEEN 1995 AND 2001 OR
BETWEEN 2002 AND THE PRESENT; THEREFORE, THIS EVIDENCE
FAILS TO CREATE A TRIABLE ISSUE OF MATERIAL FACT

It is wndisputed that Defendant’s asphalt plant did not operate between 1995 and 2001

{UMF Na. 17; Defendant’s Response to UMF No. 17; see alsa Opp. at p. 18:24-27.) Defendant
also has failed to introduce any evidence of asphalt operations from 2002 through the present,
conceding two separate five year lapses. Either timeframe is sufficient to trigger the Placer
Coumi«' lapse ordinance. Moreaver, in recent discovery responses served after the filing of the
instant motion, Defendant admitted that no asphalt plant or appurienant structure has even been
presenr.at its site during these timc pcrmds. {See Responses to Requests for Admassion Nos. 1-9,
Exhibit 1 to Declaration-of Timothy V. Kassouni (Kassouni Declaration) filed herewith.)

The application of the lapse ordinance to defendant’s asphalt operation 1s a guestion of
law, not fact.” Therefore, the primary issue of material fact is the date of nenoperation. {See
Billmeyer v, Plaza Bank of Commerce (1995} 42 Cal. App.4™ 1086, 1099 [“materiality depends
on the fesues in the case; evidence which does not relate to 2 matter in issue 15 immaterial’],
emphases in original) Since defendant has admitted significant lapses well in excess of the lapse
ordiﬁance: there are no triabie issues of matenal fact and this Court can and should grant the

motion as a mater of faw,

| i
THIS COURT’S ROLE IS TO APPLY THE PLACER COUNTY LAPSE ORDINANCE
TO THE UNDISPUTED FACTS, NOT REDRAFT THE ORDINANCE TO SATISFY
DEFENDANT'S PUBLIC POLICY CONCERNS

Relying in great measure on the Declaration of Louis H. Merzario, Jr. -- a procedurally

defective declaration replete with pbjectionable legal conclusions’ ~ Defendant devotes a

¥ Defendant states several times that the application of the lapse ordinance 1o its asphalt activities i a question of
fact. {See, ¢.g., Opp. at pp. 2:7-9; 25:24-26) This 15 not so: “IUis clementary that the construcnion of a statute and
the question of whether it is applicable present selely guestions of taw ™ (Dean W Knight & Sons, Inc. v. Srate af
Caltfiorma ex. red Department of Trungpertation (1984) 155 Cal App 3d 300, 308, emphasis added.)
* See Plaintiff Meadow Vista Protection’s Objections to Ewidence filed herewith.
2. .
Plaintifl Meadow Vista Protection’s Reply Brief In Support Of Motton For 4_3'
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substanual portion of its Opposition to a recitation of public policy arguments which may be
proper for a governmental entity with legislative powers, but not a neutral court of law. These

public policy arguments cxpress Defendant’s desire that the Placer County lapse ordinance be

- amended to carve out an exception for asphalt plant operations. Examples include the following:

+ Defendant's operations are purportedly “seasonal and intermittent, depending on
the market for the material” (Opp. at 18:7-9};

e "By its very natwe, productional an asphalt plant is directly dependent upon the
local markets” (Opp. at 19:3-4};

¢ Asphalt plants are “portable” {Opp. at 19:12);
s Travel time and ambient temperatures are “limiting factors” (Opp. at 19:143;

¢ Defendant’s asphalt operations are “highly dependent upon governmental
contracts . . .” (Opp. at 19:15-16); and

o Asphalt plants and their production are “directly related to local demand for
product” {Opp..at 20:2).

Without citation to legal authority, Defendant asserts that the foregoing facts establish
that the upderlying land use has “not been abandoned.” (Opp. a1 20:4.) However, there is nothing
i1 the Placer County Zoning Ordinance that carves out a “lapse” exception under such
circumnstances. Thus, even if 1t is assumed, arguendo, that the above facts are true, they are
jmmaterial to the lapse issue and do not create triable issues of fact® These facts may be relevant
it presented to the County of Placer as a public policy argument to amend the zoning ordinance
to carve out an exception for asphalt plants. However, it is not this Court’s role to make public
pohicy decisions and rewrite the zoning ordinance 1o accommodate Defendant’s desire. This
Court must follow the plain meamng of the actual words of the zoning ordinance:

These appeals to policy considerations are, al bottom, entreaties to take
action that would take us outside judicial function. ‘Respect for the
political branches of our government requires us to interpret the laws in
accordance with the expressed intention of the Legislature, and we have
‘0o power to rewrite the statute . 1o make is conform to a presumed
intention {that] 1s not expressed.” [Cltation omitted.]

(Faulder v. Mendocine County Board of Supervisors (2006) 144 Cal. App.4™ 1362, 1379))

"1t is apparent that Defendant is attempting to convert the Motion {or Summuary Adjudicatpn inte 2 motion based

so'ely on an sbandonment argament. However, it is principally based on the Placer County “lapse” ordinance. _
i R
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The undisputed facl is that a separate CUP (LDA-786) was issued for operation of an
asphalt plant, and the lapse provision of the Placer County Zoning Ordinance does not contain an

exclusion for asphait plant operations,

11T,
THE COUNTY HAS NEVER DETERMINED THAT LDDA-786 HAS NOT
LAPSED, ANI? EVEN IF THE COUNTY MADE SUCH A
DETERMINATION. IT WOULD NOT BE VALID OR BINDING

A Defendant Mischaracterizes Communications from the County as Final Determinations
that LDA-786 Has Mot Lapsed, when Subsequent Documents Clearly State that ho
Final Determination Has Been Made_ :

The County has never formally delenﬁined that LDA-786 has not la_.pscd. Alpage 8 of its
Opposition. defendant quotes from a serics of e-mails from Bill Cﬂﬁbs of the Planning
Department to various agencies. The latest ofthe.sc e-mails is dated February 16, 2005,
However, defendant sclectively ignores Mr. Cc-mijs" letter of February 22, 2003 to Damcl Palmer
of Teichert Construction wherzin Mr. Combs stated: |

] did give you a call to advise you that Tony LaBouff] County Counsel. and Fred
Yeager, Planning Director, had reviewed the files and had made a prelimipary
determination that LDA-786 appeared to have established rights for the Teicheri
project to proceed. [ larer advised you that Mr. LaBouff had decided to
investigate the case further, which has been on going. At no time did I advise
vou to begin moving equipment and starting operation af the Chevreaux site.

(Exhibit 25 of MVP’'s Documentary Evidence, emphasis added. )

Similarly, defendant quotes from the Eebruar}-' 25, 2005 memorandum of County Counsel
Amhony LaBouff: “The County .. . has acted as if there has not been a lapse. 11 could be argued
that the permit holder could reasonably rely upon such actions of the County in exercising 1ts
business judgments.” (February 25, 2005 Memorandum, UMFE No. 27, Exhibit 27 of MVP’s
Decumentary Evidence) Notably, Defendant omits the very next sentence, which states,

In order to make any uftimafe determination as to whether the permit has lapscd
and whether the activity proposed by Teichert Construction requires a new
conditional use permut, the following type of additional information is necessary:
.. 3) How frequently, and for whal iengths of time was an asphalt batch plant in
opéeration on the site from 1987 through 20017 4) Has cach plant been placed on
the site as needed and then removed afier the production is over or are there any
appurtenant structures that are associated with the operation of an asphalt batch

—r— ——— e . _ 4 -
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plant on the site?

{/d , emphasis added.} Far from making a determination of nonlapse in this memorandum,
County Counsel was actually seeking additional information from the permit holder and
incorporating the languape of the lapse ordinance in his inguiry.

Moreaver, County Counsel wrote to Defendant’s counsel on March 22, 2003, stating:

[T]his office continues to question whether the Teichert proposal falls within the
bounds of the permit that was granted to Joe Chevreaux in 1972, ... [Tfhe issue
of lapse has never been fully addressed. The fact that the County determined, in
1987, that the permit was valid at that time does not conclusively establish its
status almost 20 years later, cspecially in light of the amendment to the County
ordinances in the interim to include new standards concemning lapse.,

{March 22, 2005 letter to Brigit Bames, Exhibit 29 of MVP"s Documentary Evidence, emphases
added; UMF Wo. 29.) This letter post-dates the prior memorandum by nearly a month.
Obviously, Mr. LaBouff had made no conclusive determination of nonlapse in his prior

memorandum.

B. Even if the February 25, 2005 Memorandum Is an Official Delermination of Nonlapse,
the Determination 1s Not Valid or Binding Because It Would Contravene the County
Zoning Code, As a Matter of Law, in Vieolation of Markey

Even assuming, argucndo, that the County had at some point after 1995 determined that
LDA-786 has not Japsed, this determination would not be binding  As set forth in Markey v.
Danville Warehouse and Lumber, Inc. (1953} 119 Cal App.2d 1.® a county or municipality may
not 1850 a permit or make a t.ii:tcn'nin.ation which is contrary to the express terms of a county
ZONINE ordinance. |

In Markey, the county issued a building perrmit for 4 concrete mixiﬁg plant un the basis of
“a faverable opinion of a Deputy District Atlorney and approval of the County Planning
Commission.”™ (Jd at p. 6.3 Howewver, the applicable county ordinance allowed land uée permits
to be issued “for enumerated purposcs only.” (fhid ) Those purposes did not include concrete
plants. Nevertheless, appellant argued that the county 's subjective analysis and subsequenr.
1ssuance of the permit validated the use. In rejecting this aréument, the court stated:

- The Board [of Supervisors] has then no power to grant such permit [unless] the

YA copy of the Afarkey case is attached herewo as Exhibit | for the Court's ease of reference. f!
-5
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ordinance is amended through proper legislative procedure. [Cuation.] Even an
express permit granted by the board contrary to the terms of the ordinance would
be of no effect . . .. fdJcts of the administrative and legal functionaries involved
can certainly no more influence the force of the ordinance or cause a vested
right in appeliants or an estoppel than an invalid permit of the Beard of
Supervisors itself.” (Jd a1 p. 6-7, emphases added.)

Thus, even if Placer Count}'- had publicly and officially determined that LDA-786 has not
lapsed (which it has not), such a.determination would be ineffective. In light of the wndisputed
fact that there has been no use of LDA-786 for perieds of time well in excess of the lapse
ordinance’s terms, the County has no power to decide that the lapse ordinance does not apply.

V.
THE DEFINITION OF “SURFACE MINING OPERATIONS™ IN SMARA DOES NOT

NCLUDE THE OPERATION OF AN ASPHALT PLANT,; ON THE CONTRARY, [T 15
LIMITED TO 'THE_ SMINING OF MINERALS ON MINED LANDGS™

Defendant contends thal there are five “vesting defenses,” all of which have been
“necessarily” tgnored.® (Opp. ar 13:24-26; 13:21-22.) One of these “vesting defenses™ - the
contention that Defendant’s right to manufacture asphalt is deemed vested under SMARA

beginning in 1976 (Opp. at 14:2-5) - can be disposed of as a matter of faw., First, Public.

-y

Resources Code section 2735 defines “surface mining operations™ for purposes of SMARA:
Surface mining operations means all, or any part of, the process
involved in the mining of minerals on mined lands by removing
overburden and mining dircetly from the mineral deposits, open-pit mining
of minerals naturally exposed, mining by the auger method, dredging and
quarrying, or surface work incident to an underground mine. Surface
mining operations skall include, but are not limited to:

(&) Inplace distillation or retorting or leaching.
(b} The production and disposal of mining waste.
{c) Praspecting and cxploratory activities.

This definition does not even remotely supgest that an asphall plant can be encompassed
within the definition of “surface mining operations.” As such, Defendant’s repeated anermpt 10

manufacture its own definition of “surface minng operations” to include asphalt plant operations

EMVE does not lhﬂ.t’ the nitial burdcn of disproving affirmative defenses in s moving pomts and authoritics,
contrary to defendant's implication. {Coasumer Cuuse, {ne v SmileCare (20013 91 Cal App. 4% 454, 468

B 6 B
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conflicts with the above statutory definition and should therefore be réjected as a matter of law.

Defendant has proifered no riable issue of material fact that would supplant this Court’s
role in applying the plain meaning of the statutory definition of “surface mining operations.”
1>efendant admits as much when it contends that “SMARA Section 2713 confirms all rights to
mine are protected as valuable property rights which cannot be ‘taken’ without just
comp'ansation,. thus confirming the constitutiﬁnal proiection of Chevreaux’s mining rights.”
(Opp. at 23:6-8, cmphasis added.) However, a “right to mine” does not include the righ'; to
opcrate an asphalt plant, as noted in the statutory definition of “surface mining operations.™ It js
therefore not surprising that Defendant has proffered no evidence that its SMARA permit CUP-
833 confirmed a vested right 1o operate an asphait plant. Even if CUP-833 did confer upen
Defendant the vested right to operate an asphalt plant, SMARA would not preempt a local lapse
ordinance, as noted below. Furthermere, this Court cannot *create” a definition of surface
mining operations in conflict with statutery definition. (Faulder v. Mendocing County Board of
Supervisors, supra, 144 Cal App 4™ at p. 1379.)

Defendant’s contention that a 1985 Placer County Counsel apinion eslablishes the vested
right to operate an asphalt plant pursuant to SMARA is tikewise meritless and fails to create a
iriable issue of material fact. Defendant cites what it believes o be the relevant portion of the
opinion at 6:25:

It is our opinion that . . . any surface mining operations which
establish the existence of a vested right under SMARA may cxtend into
areas set aside for mining even though these areas were not being mined at
the time of adoption of SMARA or local ordinances which implement that
act. -

This language does not state that Defendant was the recipient of a vested right 10 operate
an asphalt plant pursuant to SMARA. On the contrary, the opinion restricts jtself to “surface
mining operations,” which is consistent with the limited scope of SMARA. As noted above, the
definition of “surface mining vperations™ does not inclede operation of an asphalt plant.
{ecrtainly, the Legislature could bave expanded the definition of “surface mining operations” to

include asphalt operations, but it did not de so.

7. el
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OTHER THAN LDA-786, DEFENDANT ADMITS THAT NONE OF ITS .
CONDITIONAL USE PERMITS REFERENCE OPERATION OF AN ASPHALT PLANT

In addition to the foregoing, neither Defendant’s Reclamation Plan, its SMARA use
permit {CUP-833), nor its quarry permit {LD-1030) references the operation of an asphalt piam.j
Indeed, the very title sheet for IJef(:miant’:; Reclamation Plan - Part B.® indicates that it is
directed toward the “Chevreaux quarry at Meadow Vista ™ Conspicuously absent is a reference
to an asphalt plant. Page 2 of the Reclamation Plan - Part B deseribes the mineral commeodity
mined: “a) andecite and other minerals classified as MRZ-2 pursuant to the Surface Minmng and
Reclamation Act.. " Page 6 of the Reclamation Plan - Part B defines mining method:
“Drilling and blasting on a multibench quarry. Overburden is stripped and stockpiied for
respreading over the mined area. The hardwalk will be excavated to an elevation which s six
feet abave high water .. . Overburden which is removed will be stockpiled adjacerit to
undisturbed overburden next 10 Lake Combic and the Bear River . . .7 Page 7 of the Reclamation
Plan — Part B defines processing: “After blasting the rock fragments are hauled 10 a primary
crusher. From there they are hauled to secontary [sic] crushers, classified and stockpiled.”
Further, I.DA-1030, Defendant’s quarry permit, identifies the pmpcn.s;ed development as follows:
“Rock crushing, screening and washing plant lor grading materials, ete” (Exhibit 3 attached
hereto.) Conspicunusly absent is any refercnce to an asphalt plant, which is precisely why a
separatc pcrmilt was issued for such an operation {LDA-?SG)Z

In sum, nothing in the Reclamation Plan - Part B, CUP-853 or LD4-1030 reference
the operation of an asphalt plant, nor could they, as SMARA only addresses surface mining
operations. Therefore, there is no triable issuc of material fact reparding apphcation of SMARA
to the Placer County lapse and abandonment prm*isioné. This Court should theretore rule as a
matier of Jaw that Defendant has no vested right to operate an asphalt plant as a resuit of

" For case of reference, MVP has attached CUP 853 and Reclamaton Plan —Part B as Exhibit 2 herein, The
documents are also contained in Lxhibit 63 to Defendant’s Documentary Evidence. LDA-1030 is antached horelo as
Exhibit 3, .

® part & of Defendant's Reclamation Plan pertains 1 its dredeing operation 1o the Bear River and 15 nat relevant to

this motion.
’ - N 3 . ___,ﬂ _.
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Reclamation Plan — Part B, CUP-853 or LDA-1030.

VT
EVEN IF 1T IS ASSUMED, ARGUENDQ, THAT SMARA ENCOMPASSES
ASPHALT GPERATIONS, PLACER COUNTY'S LAPSE
ORDINANCE MUST NEVERTHELESS BE ENFORCED

Al SMARA Does Not Supersede Local Land Use Zoning Ordinances

Defendant contends that the 1995 Placer County Zoning Code “lapse ordinance™ docs not
apply to LDA-786 in light of Defendant’s purported “vested uses.” (Opp. at 25:24-25.)
]—Iowex-'er, nothing in SMARA prohibits local governmental entities from adopting ordinances
which establish a lapse of previously permitted operations, or operations vested under SMARA,.
Public Resources Code section 2715 pravides in part:

‘Ne provision of this chapter or any ruling, requirement, or policy of
the board is a limitation on any of the following: . . . (f) on the power of
any city of county to regulate the use of buildings, structures, and land as
between industry, business, residences, open space (including agriculture,
recreation, the enjoyment of scenic beauty, and lhc use of natural
resources), and other purposes.

Moreover, defendant’s Reclamation Plan Permit, CUP 853, expressly provides: “All
operations and reclamation activities shall be in compliance with local state and federal
regulations and permits™ {Exhibit 2 hereto at p. iii; Exhibit 63 of Defendant’s Documentary
Evidence.)

B. A Determination of Vested Rights Under SMARA Requires “Continuous™
Lise, and It Is Undisputed and Admitted That There Has Been No
“Cantinuous™ Use of an Asphalt Piant

Even if 1t 15 assumed, arguendo, that SMARA encompasses the operaiion of an asphalt
plant, it 1s undisputed that Defendant has not “continucusly” operated an asphalt plant, which is a
necessary component of SMARAs vested rights provision. (Pub. Resources Code, § 2776.)
That_section provides 1n part:

(a) No person who has obtained a vested right to conduct surface

¥ Defendant’s conention 1that MVF seeks invalidation of CUP-853 and (he Reclamation Plan isseed in 1987 s a
gross mustepresentation of the issues presentzd in the instant motion. {Opposition at 23:1921) MVF does not
Chd“t‘:T’l':'E the “validity” of CUP-833, or the Reclamation Flan, both of which are irrelevant and immaterizl to the
question of whether operation of an asphalt plant a1 Defendant’s site has lapsed j

| 5. 5
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mining operations prior to January 1, 1976, shall be required to secure a
permit pursuant to this chapter as long as the vested right continues and
as lang as no substantial changes are made in the operation exceptin
accordance with this chaprer. ... '

{Emphasis added.)

Defendant has not created a triable issue of material fact regarding application of
SMARA 1o the lapse ordinance, because Defendant has failed to proffer any evidence that it
has “continuoush™ operated an asphalt plant. Indeed, befendam has ndmitied that there has
been no such continuous eperation. Defendant only CDnl.ends that i1s surface mining operations
have been cﬁntinuous, whereas the asphalt operations have been only “inlemlinent."_ The Court
is requested to consider the toliowing admissions in the Opposition:

» “Since 1946 1o the present, CHEVREAUX has continuously conducted
surface mining operations on the Property.” {Opp. at 3:4-5),

e “CHEVREAUX’S surface mining operations are continuous and seasonal.”
(Opp. at 17:14.);

» “CHEVREAUX'S surface mining operations are continious and seasonal;
and its asphalt operations are seasonal and intermittent in nature due to
market forces ™ (Opp. at 17:12-13.)

‘The foregoing descriptions of Defendant’s alleged continuous surface mining operations
must be contrasted with its admission that its asphalt plant operatons have not been continuous,
but have rather been “intermittent” in nature:

e Defendant’s “‘asphalt operations are seasonal and intermittent ... {Opp, at
17:13

e “Chevreaux's surface mining opcrations included the production of asphal
on an intermittent basis.” (Qpp. at 17:24-25, based on submitted declaration
of Chiet Financial Officer and Treasurer Judy Sumpsen.);

s Reference to the “perlodic, intermittent processing of asphalt.” (Opp. at
" 18:5-6, citing memorandum from County Counsel Anthony J. La Bouff
dated February 25, 2005.);
e Reference to the “intermiltent nature of asphali production.” (Opp. at 19:2-

3); '

» “The asphalt plant aperations wok place on an mnternuiient basts, and have
been permilted as an intermittent use under two land use permits approved
by Placer County ..." (Opp. at 19:3-7}.

Defendant itself thus clanifies the crucial factual distinction between surface mining

10 5
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aperations {continuous) and asphalt plant operations {intermittent). This is not a distinction
without a difference. As noted above, SMARA’s vested nights provision {Pub. Resources Code,
§ 2776) requires continuous operation. Thus, even if it is assumed, arguendo, that an asphalt
plant is encompassed within the provistons of SMARA, Defendant’s own admission that the
asphalt plant was only operated intermittenuly allows this Court o rule as a matter of law that
SMARA has no application to the lapse ordinance, and that Defendant has not established a .
vested right under SMARA to conduct asphalt operations.’”

To ilustrate the difference between a “continuous™ use and an “intermittent” use,
consider the definition of “continuous”™ in Black's l.aw Dictionary: “Continuous.
Uninterrupted; unbroken; not intermittent or oceasional; so persistently repeated at short inte;n-'als
as to constitute virtually an unbroken series.” (Black’s Law Dictionary, s®Ed, {1979}, Fxhibit 4
herein.)'

Furthermore, nothing in the language of LDA-786, the conditional use permit authorizing
operatton of an asphalt plant, contains any allowance for “intermittent” use. As such,
Defendant’s contention that asphalt plant operations were “permitted as an intermittent use”

{Opp. at 19:6) has no factual support and faiis to create a triable issue of material fact.

. The California Supreme Court Has Rightly Recognized that Vested Rights Can Lapse

Just as rights may vest in a permit to develop land, so too may those rights lapse
following a period of nonuse. {(Aveo Community Developers, Inc. v. South Coast Regional
Commission, supra, 17 Cal.3d 785, 797-798, Hansen Brothers Enterprises, Inc. v. Board of
Supervisors of Nevada Couwnty (1996) 12 Cal.4th 533, 55.2_; Hill v City of Manhatian Beach
(1971)6 Cal.3d 2?.9. 285-286.

Although a party may obtain vested rights in a nonconforming use (see Hfff,.supra',

6 Cal.3d at p. 285), it 1s cstablished that “{nJonuse 1s #of a nonconforming use.” (/d. at p. 286,

emphasis added.) To allow a party to simply reestablish a lapsed use without a new permit

" Defendant pushes the envelope in describing its asphalt plant operations as “intermittent.” One fperation in
32 years and no operation at all in 26 years, from 18753 10 20801, can hardiy be called “intermitent.” {Opposition
af 1§.12-22.] MVF knows of no “scasonal” use that comes around only once every 32 vears,

" 1t should be noted that Defendant’s quotation of Public Resources Code section 2776 is truncated, conveniently

-1 - 57
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would cause a “sertous impairment of the gOM'erﬁment’s right 10 control land use policy.” {4veo
Community Developers, Inc., supra, 17 Cal.3d at p. 797.) The inevitable conseguence would be
o IMpress upon such development “an exemption of indeterminate duration Frorﬁ the
requirements of any future zoning laws.” {({d. at p. 798.}

Maoreover, if the basis on which a party claims vested rights has, itself lapsed “any vested
right has likewise lapsed or been abandoned.” (Ciry of West Hollywood (2003} 105 Cal.App 4™
1134, 1148, Oceanic California, ine. v, North Central Coast Regional Commission (1976)

63 Cal.App.3d 57, 75 [finding tha.t any vested rights which developer could claim either lapsed
or had been abandoned after developer allowed permit to expire].) |

Therefore, even if Defendant could claim vested rights in the permit originally issued in
1972, such rights have lapsed as a result of the years of inactivity Follou-'ipg Placer County’s

adoption of the lapse ordinance in 1995,

VIE
DEFENDANT'S ASPHALT PERMIT DOES NOT AUTHORIZE
SINTERMITTENT? OPERATION, NOR DOLS IT DESCRIBE AN
ASPHALT PLANT AS AN “ACCESSORY USE™

The bulk of Defendant’s Qppqs_i_t_idn is based on the theory that an asphalt plant 1s an
intermittent, “accessory use™ to surface mining operations. However, neither the word
“Intermuittent” nor the word “accessory” appears on the face of LDA-786 or even in the minutes
from the public hearing on that permit. Moreover, this theory of intermittent, accessory use has
no basis in case law, SMARA or the Placer County Code, The only evidence Defendant provides
to support this argument is a declaration from its “expert,” Louis Merzario, which purports to
make legal conclusions dispuised as factual declarations.” For example, Mr, Merzaro states the
following objﬂction-able legal conclusion: “It1s my declaration that the pennitting of an asphalt
plant at the [Defendant] mine site in Placer County was appropriate as an accessory use 1o the

surface mining operation permitted under LD-1030, and is still a permitted use today.”

leaving cut the crucial “continues™ language. {See, e.g., Opp. at 4:10-15)

MV has filed separate objections to defendant’s proffered documentary evidence, including the declaration of
Mr. Merzario. Among other objections, ail of the declarations fail to comply with the procedural regurements of
Cuode of Civil Procedure section 4373} and should be disregarded

S A2 ' __jg_
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{Declaration of Lowms Merzario, Exhibit B 10 Defendant’s Documentary Lvidence, at p. 3:5-7.)

In turn, the only sratwtery bases for Mr. Merzario’s conclusion are irrelevant and immaterial

zormng ordinances from Ventura, Shasta and Alameda Counties—not F’laccr County,

The Placer County Code specifically treats asphalt (paving) operations as distinet]y
separate from surface mining operations, permitting asphalt plants in only two zoning districts
{'CB and [N} wh.ilc allowing surféce mining in 11 zoning districts {RA, RF, RES, IN, INP, AE, F,
FOR, O, TPZ and W), (Sec Placer County Code, § 17.06.050(D) attached as Exhibit 5.} This
evidences the County’s intent nof to treat asphalt as a related, accessory use to surface minmng:
otherwise 1t would be permitted ip all of the zones where surface mining is permitied. Defendant
notes that local jurisdictions “routinely consolidate ... various land uses into a single permit.”
(Opp. atp. 16:27-28) If that is so, Placer County’s failure 1o consolidale defendant’s surface
mining and aspbali operations indicates intent to treal them as scparate uscs.

Even assum.ing, arguende, that the asphalt plant 1s an accessory use to the surface mining
aperation, defendant has not produced a single authority which indicates that an accessory use
cannot lapse as long as the principal use continues, or that an accessory us¢ vests along with a
principal use. Indeed, the lapse ordinance appears in the section of the code titled “Permit time
limits, exercising of permits, and extensions” and speaks only to permits: ““the permit shall be
deemed to Havc lapsed. No use of land, building or structure for which a permit has lapsed shall
be reactivated, re-cstabiished or used unless a new permit 1s first abtained as provided by this
subchapter. The site of a lapsed permir shall be used only for uscs allowed in the applicable zone
distriét.“ {Placer County Code, § 17.58.160({B)(3), emphases added, Exhibit 6 hereto } Thus, the
underlying use permif lapses independent of other permitied uses which .may be occurring on the

: i3
Same property.

H Defendant also prossly misstates the deposition testimony of Placer Cowty Air Pollution Control District
employecs, as set forth in MVP's separately filed Response to Defendant’s Separate Statement of Undisputed Facts,
No 3! Moreover, the opinons and determinations of APCD stall are notmaterial, as the APCD has no jurisdiction

over the issue of lapse of LDA-TRE.
| e Y
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V1l
DEFENDANT 'S UNDISPUTED NONOPERATION OF AN ASPHALT PLANT FROM
1995 THROLUGH 2001 AND FROM 2002 THROUGH THE PRESENT PRECLUDES A
FINDING OF NONCONFORMING USE AS A MATTER OF LAW -

A Defendant Misquotes and Misrepresents the Placer County
Ordinance Provision Regarding Conhinuation of an Existing Use

Defendant asserts, without authority, that the Japse ordinance “only applies to those uses
established after 1995 (Opp. at p. 26:8, emphasis added.) Defendant then egregiously
misquotes' the code within its opposition:

Continuation of an existing use, . . . the requirements of this Chapter are not
retroactive in their effect on a use of land that was lawfully established before this
Chapter or any applicable amendment became effective, except where an °
alteration, expansion, or modification to an existing use is proposed and as
provided by Sections 17.65.128, et seq. (Nonconforming Uses).

(Opp. at p. 26:10-13.) Defendant omits the word “except” in the final phrase, thereby failing to
accurately represent io the Court the application of this statute. The statute correctly reads as
follows: “and exeept as provided by Sections 17.60.120, et seq.”” (Placer County Code,

8§ 17.02,030(C), Exhibit 7 hereto, emphasis added.}

B. The Placer County Crdmance Expressly Provides that the
Asphalt Plant [s Presumed Abandoned Due to Non-Use

Placer County Code section 17.60.120 (Exhibit 8 hereto} in turn addresses
nonconforming uses. At section 17.60,120(G}, the code explains how nonconforming status may
be lost:

If a nonconforming use of land or a nonconforming use of a nonconforming
building is discontinued for a continuous period of one year, it shall be
presumed that the use has been abandoned. Without furtheraction by the
county, further use of the site or building shall comply with ali the regulations of
the zone district in which the building is located, and all other applicable
provisions of this chapter. {Emphases added.)

Thus, even assuming arguendo that defendant’s asphait operation 1s a nonconforming use,
cessalion of use for one year or more creates a presumption of abandonment “without further
action by the county.” In addition, furll‘i.cr usc of the site “shall” comply with “all” provisions of
the chapter, including the lapse ordinance. This language effectively mirrors the provisions of

the lapse ordinance and has the same legal effect on defendant’s asphalt operation.

14 - | 0
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IX. |
THIS COURT HAS ALREADY REJECTED DEFENDANT'S
STATUTE OF LIMITATIONS ARGUMENT

Defendant previously raised the identical statute of limitations argument in its general and
special demurrer, filed i August of 2006, The statuts of limitations argument was fully briefed
and argued by Defendant’s counsel at the hearing on the demurrer in October of 2006, and this
Court specifically rejected the argument on the record. In the inferest of brevity, MVP
incoi’porates by reference its opposition defendant’s demurrer, a copy of which is attached to the
KaSsouni Declaration as Exhibit 5

In short, MVP dees not challenge LDA-786"s validity at issuance. MVP merely seeks to
invalidate the permit via the controlling 1995 lapse ordinance. The statute of ilmitations
argumeﬁt is upavailing.

X.
THE MOTION IS PROCEDURALLY PROPER

Defendant’s contention that the MSA does not cornpletely dispose of the third cause of

actron is meritless. It is established that for summary adjudication purposes, separate wrongfil
acts give nise to separate causes of action. Whether they ars plcaded in the same or single counts
1s not determinative, (Lilienthal & Fowler v. Sﬁperior Court (1993) 12 Cal App.4™ 1848, 1854
[one of two unrelated acts of legal malpractice that were alleged in a smglc cause of action could
be summarnly ad]udic:ated] )

CONCLUSION

For the foregoing reasons, MVP respectfully requests that the Court grant the motion for
summary adjudication. .

DATED: May 10, 2007. Respectfully submitted,

RONALD A, ZUMBRUN
TIMOTHY V. KASSOUNI
ANGELA C. THOMPSON

THE ZUM'BR%L/W FIRM

TIMOTHYA . KASSOUNI
Atetneys for Plamnff
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Exhibit 6.
Exhibit 7.

Exhibit &:

LIST OF EXHIBITS

Markey v Danville Warchouse and Lumber, Inc. (1953) 119 Cal.App.2d 1
CUP 853 and Reclamation Plan -Part B

LDA-1030 .

Black's Law Dictionary, PB4 (1979)

Placer County Code, § 17.06.050(D)

Placer Count.y Code, § 1?.58,16@(3){3)

Piac:e:r. County Code, § 17.02.030(C)

Placer County Code, § 17.60.120
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"District Court of Appeal, First Thistrict, Division 2,
' {alifomnia.
MARKEY
V. .
USE & LUMBER, Inc., et
al.
Civ. 15437,

DANVILLE WAREHO

July 2, 1953

Froceeding to permanently enjoin defendants from
operating a cement mixing plant in violatian of
zoning ordinance. From judgment rendered by
Superior Court, Contra Costa County, Benjamin C.
Jomes, 1, granting the injunction, the defendants
appealed. The District Court of Appeal, Nourse, P,

1, held that evidence supported finding that

coperete mixing plant was heavy industrial use of
property prohibited by zoning ordinance,

Affirmed,
West Headnotes

[1} Zoning and Planning €231
414k23] Most Cited Cases

(Formerly 268k601(18)}
In comstruing zoning ordirances, same Tules arg
normally applicable @5 in construing statues in
peneral, and accordingly a zonng ordinance must
he construed reasonably, considering objects songht
to be attained and general structure of ordinance as
a whole.

(2] Loning and Planging €186
414k286 Most Cied Cases
(Formerly 268k601{20%
The making of ready mixed or transit mixed

concrete i jts  piastic state is  "manufacture”,

involving transformation, that is, the fashioning of

Page 2010

Pape |

raw materials into a change of form for use, and as
such is distinel from "commerce”, but is included in
"industrial” in zoning ordinances.

|3) Zoning 2nd Planaing €=1T6
414%276 Most Cited Cases
(Formerly 10dk211:/2)

[3] Zoning and Planning €283

414283 Most Cited Cases

Ready mixed or transit mixed concrete plant was an
industrial plant which could not be maintained in
general commercial district created by county
zoning ordimance which permitied manufacture or
processing of concrete in heavy industrial distvicts,
notwithstanding that part of mixing may have taken
Place when trucks were in transit. .

[4] Zoning and Planning €328
474k328 Most Cited Cases

(Formerly 104k211/2}
Premises which had been used for small scale
slorage of sand and gravel and cement prior to
enactment of county zoming ordinance classifying
premises as peneral commercial distnet  and
permitting manufacture or processing of cement in
heavy indusirial districts and continuance  of
established nonconforming uses could not be
industrially vsed afer cnactment of ordimance for
making ready mixed or transit mixed cement en amy
theory thal prior use was an industrial use which
could be continued as & prior ponconforming use,

15| Zoning and Planning €=464(1)
41dk464(1) Most Cited Cases
(Formerly 4] 4kd64, 104k271/2)

|5] Zoning and Planning E=466
414k466 Most Cued Cases

dssuance of county building inspector's permit far
building of concrete mixing plant after inspector

pbtained favorable opinion
attorngy  and  approval of

of deputy distnct
county  planning

£ 2007 Thamson/West. Mo Claim te Orig. U.S. Govt. Works.

wreb Y ssinetlave cominrint/nrintstream.asnx Pprfi-HTMLE & destnation=atp& sv=Split._.
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commission did not result in creation of any rights
to wse premises in general commercial distriet for
concrete mixing plait in vielation of county zoning
ordinance.

[6] Nuisance €23(1}
279k3{1)y Most Clied Cases

|6] Nuisance €41

279k6 1 Most Cited Cases

Where cement mixing plant was being Dptrattd in
genera) commercial district where such use was not
permitied, it was not error to hold concrete mixing
plant 10 bhe & public and private nuisante without
evidence of employment of unnecegsary and
injurious methods of operation  since  codal
provisien  prohibiting  injunctions  was © only
applicable where Dusiness was operated in its
appropriate zoning diswict. Code Civ.Proc. § 731a.

[7] Nuisance €33
275K33 Meost Cited Cases

[7] Nuisance €84

279%84 Most Cited Cases

In action to enjoin operation of cement mixing
plant, evidence that dirt and grit from cement
mixing plamt pervaded homes of residents of
unipcorporated  town  and  that  residents - werse
distwbed by loud noises of motors, trucks, falling
pravel, pounding with hammers and late operations
sustained findings that planl was nuisance {o pubjic
in general and was nuisance privately to owner of
and resident on property tontiguous 1o plant.

**20 *3 Carlson, Collins, Gordon & Bold, Robert
Collins, Steven H. Welkh, Jr, Richmound, for
appeliants.

Roscoe D. Jopes, John D, Maniin, Roscoe D, Jones,
Jr., Oaldand, for respondent.

NOURSE, Presiding lustice.

This is an appeal from = judgment permanently
enjoining defendants from the processing of cernent
or the preparation, processing, compounding,
manufacturing et cetera of ready mix concrele or of

Page 3 of 6
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any paving or building material of any other
product or the crection, operation or maintenance of
any bu]ld:ng, structure, machinery or equrpmcnt for
the use in any such activity on certain premises in
the unincorporaled town of Danville, County of
Contra Costa, as violative of the Zoning Ordinance
of the County of Contra Costa, as amended, and as
& public nuisance and a private nuisance as to the
plaintiff and ordering certain defendants, who now
appeal, to permanently remove from said premises
any such building, structre, machinery or
equipment, stated in the injunction in more detail.

The injunction relates 1o a ready-mix or transit mix
concrete plant. The ercction of rthe plant was
commenced n the summer of 194% and the first
delivery from it was made in September, 1948
Ownership and operation of the plant have
presented some changes and complications bt as
all persons and companies invoived were joined as
defendants by stipulation and their distinction is of
no importance for this appeal we need not state
names and qualities in detail.

The operation of the plant involves the use of
nearly four acres of land, bunkers, hoppers, chutes,
elevator or conveyor systerns with elecra motaors, a
fleet of transit mixing trucks and semi-tractor
mucks, and a muck repair shop, all of which is now
owned and operated by appellants, the Humphreys,
husband and wife, andfor their corporation. Large
quantities of sand, aggregates and cement are
brought to the plant by ouck or railway car and
dumped in an underground hopper, from which they
are transported to elevated bunkers, the sand and
gravel by a conveyor system of endiess belts, the
cememt by an encicsed buckel operation. Bt means
of weighing hoppers the materials are weiphed in
the proporiions required for the manufacture of the
concrete to be delivered and through spouts
dropped inte mixing wucks. With the addition of
waier the actual-mixing takes place in the revolving
drum of the mixing trick when this truck has been
or is being loaded. The mixing process requires
only some *4 minutes of revolving atthough Further
agitation may be rcquired to keep the concrete
plastic. Tart of the mixing takes place during the
driving ¢n the **21 premises. The mixing frucks are

- © 2007 Thomson/West. Mo Clatm to Orig. U.S. Govt. Works.
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parked, cloancd and repaired on the premises.

On February 17, 1947, the Board of Sapervisors of
the County of Contra Costz adopted a Zoning
Ordinance for the unincorporated area of said
county, which ordinance took effect 30 days
thereafter and thus was in effect when the concrete
plant was erected. Under this ordinance and its Jater
amendments  the premises here  involved are
classified as ‘General Commercial’.  Section 4,
subdivision’ D of the ordinance permits the
following uses of property so classified: 'Subsection
1. All of the uses permitted in single family
residential districts, multipte family residential
districrs,  retail  business  disticts,  transition
residential agricultural districts, foresgy recreation
districts, together with such uses as are permitied by
the provisions of this ordinance after the granting of
land use permits for the special uses authorized 10
be granted in any of the said districts.

‘Bubsection 2. All types of wholesale business,
warehouses, railroads, railroad  terminals  and
stations and freight houses, and antomobile and air
freight terminals.

Y

‘Land use permits for the special uses enumerated
in subsection 1 of this subdivision * * * may be
granted after application therefor in accordance
with the provisions of this ordinance.’

Naone of the uses permitted in the districts
enumerated in subsection 1, either with or without a
land use pemit includes the manwfacturer or
processing  of concrete.  The manufacture of
processing  of cement, one of the component
materials of concrete, s mentioned 0 section 4,
subdivision ], subsection 2 of the ordinance as an
example of a use permitted in a Heavy Industrial
District. The trial court found that the operation of
the concrete mixing plant was & heavy industrial use
of the property, prohibited by the Zoning Ordinance.

Section 5 provides in part that any use of any land,

building or structure confrary to the provisions of
the ordinapce is a public nuizance, 1o be abated in
an action institwted on order of the Board of

Fage 40! 6
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Supervisors, in addition to other available remedies.

Scction § of the ordinance permits the continuation
of a lawful vse existing at the time the ordinance
becomes effective though not conforming to the
provisions of the ordinance. *5 At the time the
ordinance became effective the business conducted
on the premises was a wholesaie business in hay, .
gram, feed, lumber and other building malerials.
Sand, gravel and cement were kept and stored at
ground level in small gquantities. No mixing ol
concrete for delivery fook place on the premises. If
mixing was required a hand mixer was sent to the
site of the job. The'tria} court found that the cernent
mixing operations complained of were compleiely
different from the small scale storage of materials
carried on when the Zoning Ordinance went into
effect and that prior to that time the property had
never been subjected to any light or beavy industrial
use.

(121137141 The main contention of appellants,
who do oot attack the validity of any provision of
the ordinance, is that the above findings are not
supported by the evidence because no manufacture
of concrete takes plage at the new plant, but only
the warehousing and selling of cement, aggregate
and sand, permitted in Section 4, subd. D, subs, 2,
supra, whereas the mixing, whith constitntes the
manufacture of concrete takes place in the trucks in
transit. The contention is without merit.

in construing a zoning ordinance the same rules are
normally applicable as in comstuing statules in
general, City of Yuba City v. Cherniavsky, 117
Cal.App. 568, 571, 4 P.2d 299, and accerdingly a
zoning otdinance must be construed reasonably
considering the objects sought to be attained and the
general structure of the ordinance as a whole,
Yokley Zoning, Law and Practice, p. 318, Petros v,
Superintendent and Inspector of Buildings, 306
Mass. 368, 28 WE.2d 233, 235, 128 AL R. 1210
The Contra Costa ordmance distinguishes fight and
heavy industrial use from general commerctal use.
li does not permit mdusmial use in a general
commercial district, except that land use penmits
may be granted for lumber yards, cabinet shops and
sheet metal shups (Section 4, subd. D, subs. |

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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topether with subd. C, subs. 2}, The making of *##22
ready mixed or fransit mixed concrete in its plastic
state is manufacture, Commonwealth ¥,
McCrady-Roedgers Co., 316 Pa. 155, 174 A, 395,
396, involving transformation--the fashioning of
raw materials into & change of form for use— and as
such 13 distinet from commerce, Kidd v, Pearson,
128 US. 1, 20, & S.Ct. 6, 32 L.Ed. 346, but
included in Cindustriall i 2oming  ordinances.
Murdeck v. City of Norwood, Ohio Com.Pl., 67
M.E24 867, 869 Thete was in this case expert
evidence that in the peneral *6 vicinity here
involved concrete mining plants  are  mormally
classified in zoning ordinances as belonging in lLight
or heavy indusmial areas and that also when the
component materials of the concrete are delivered
inte mixing trucks the plant should be classified as
an industrial concrefe mixing plant because it makes
dust and noise like any other conerete mixing plant.
In constreing the ordinance in a reasonable and
purposeful manner the trial court could hold that the
whole process of elevating the materials, weighing
and combining them in mixing trucks in the correct
* proportions and mixing them by means of said
tucks constituted one  integrated  industrial
manufacturing  process and pave the plant an
industrial characier not permined by the ordinance
mn a general commercial disict although part of the
mixing may have taken place when the mucks were
in wansit. The court was fully informed as to the
factual character of the particular piant not only by
the testimony of several witnesses but also by
personal examination made and used ag evidence by
stipulation of the parties. His decision as 1o the
character of the plant and its position under the
ordinance will not be dishubed by us.

(5] As against the trial court's decision appellanis
orge the following facts: In Wovember, 1947, their
predecessor applied for a land use permit for the
sand and cement bunkers used in the present plant
together with a land use permit for a lumber storage
building on adpacent iand zomned for retail busmess
use; because the County Planning Commission felt
that for storage buildings and bunkers in a
commercial district a permit was not required this
part was eliminated from the application and a land

us¢ permit granied by the Board of Supervisors as -

Page 5 of 6
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to the lumber storage building in the retail business
district enly, Thereafter building permits were
granted by the County Building Inspector for the
building of the concrete mixing plant after he had
obtained a favorable opinion of a Deputy District
Afterney and approval of the County Planning
Commisston.

Appellants fail to show how the above facts can
avail them. The ardinance gives the Board of
Supervisors power to prani land use permits for
enumeraied purposes only among which a concrete
mixing plant in a general commercial district is not
included. The Board has then no power to grant
such permit until the ordinance is amended through
proper legisiative procedure. Johnston v. Board of
Supervisors, 31 Cal.2d 66, 74, 187 P.2d 684, Even
an express permit granted by the Board contary to
the terms of the *7 ordinance would be of no effect.
Johnston v. Board of Supervisors, supra; Magruder
v. City of Redwood, 203 Cal. 685, 674-675, 265 P,
B046. Mot only was there no amendment of the
ordinance but the application. is without any
importance for the matter before us because neither
its terms nor the plan accompanying it show in any
way the different industrial use intended to be made
of the premises. This new use was known when the
building permit was pranted, but the acts of the
administrative and legal functionaries mvelved can
cerfainly ne inore influence the force of the
ordinance or cause a vested right in appellants or an
estoppel than an invalid permit of the Board of

Supervisors itself. Lima v. Woodruff, 107 Cal App.

285, 287, 290 P. 480, In re Application of Ruppe,
BO Calapp. 629, 637, 252 P. 748, Mapuire v
Reardon,-41 CalApp. 596, 601-642, 183 P, 303;
Annotations 119 A LR. 1509, 6 AL R.2d 960

[51[7] Appellants contend that it was emror lo held
the concrele miing plant to be a public and a
private  npwusance  without  evidence of  the
employment of unnecessary and injuripus methods
of operation, relying on section.731a of the Code of
Civil Procedure. Section 731a applies only to **23
eliminate injunctive relief where a business is
operated in its apprapriate zoning distnot (in which
the vse iz ‘expressly permitted) and causes injury
and nuisance although operated in a carcful and

© 2007 Thomson'West. No Claim to Orig. U.S. Govt. Works.
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efficient manner. Gelfand v. O'Haver, 33 Cal 2d
218, 220, 200 P2d 790. As here the appeilants are
operaiing an industrial plant in & general
commercial district where such use is not permitted,
the section has no application. The transcript is
repiete with evidence as tu dust and grit from the
plant pervading the homes of the residems of
Danville and of loud noises of motors, trucks,
falling gravel, pounding with hammers and late
operation disturbing them, which fully suppor,
apart from section 5 of the Zoning Ordinance, .
supra, the findings of a nuisance as o the public in
peneral and as to plaintiff, an, owner of and resident
on property contiguous 1o the plant, privately.

The final contention that the operation of the plant
is as a matter of law a nonp-conforming use
permitied by section 8 of the ordinance is evidently
without meril as an industrial use has teken the
place of the mere storage use in existence when the
ordinance took effect.

Judgment affirmed.
GOOQDELL and DOOLING, J)., concur.

119 Cal App2d 1, 259 P.2d 19

END OF DOCUMENT
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RECLAMATION PLAN FPART B

' o CEEVREAUX QUARRY AT MEADOW VISTA

CONDITIONS DOF RFFROVAL:

hs modi £ied by. the Board of Supervisore en'danuary 2ﬁ;-]§86:
modified by the Board of Zoning Appeals on September 18, 18B5; an
as 1mstEd by the Zoning Administvator on August 20, 1985

1, The purpcee of . the Re:lamatlon Plan is to assure that"

{a) Adverse envzrcnmental effects ate,p:evented.or mznihfze
and that mined lands are reclaimed toc a useabl
condition which 'is readily adaptable for alternatis

land uses.

(D) The preductior and . conservation of iminerals a»
enconraged, while giving <consideration to . valw
- relating to recreation, watershed, wildlife, range a

- forsge, and aesthetic enjoyment.

tc)  Residual hazards te the ‘public heélth and safety =a
elmmlnated. _ : -

. : _2;-' Qua:ry phas:..ng shall be as fclluws;

Phase I -~ includes 95% of tha mater1a1 to be removed Phe
I exclvdes removal of material in the northe
finrger of the property and retasins the berm (1t

‘winimsm} along the Besr River. As a part of Ph.
i, a portal may be cut inte the north berm in or.
to provide an alternate accgss to the -guar

- {Phase I - The portal should be shown schematica
.on the plan for clarification.)

Phase 1I- includes the removal of the berm &along the nc
' " and vest boundaries of the project, and replacen
with an overburden berm cof the same size {dePenc

npon the future use of the Quarry).:

The material in Phase I may be guarried and finished =alc
established and reclaimed in compliance with these conditions.

- The material 1In Phase 1 shall be removed flrst.

L

" The Reclamation Plan is intended to teturn the land
useable condition which is readily adaptable for alternative

usesi* Fhase Il material removal 183 very long term and 1
therefore 1impessible to properly address this aspect of

0 project without kpowing how the land will be used.
Removal of Phase II material could proceed after Phe

material is removed witheout returning to the D.R.C. or the
The. overburden berm constructed to replace the natural berm
be subject to normal review a= cutlined in Condition f3.
replacement of the berm will only be reguired if the future v

il - ?v



. L . .

the guarry dlctates that the berm is necessary in. ordec to protect
the public health; safety and welfare. There is s possibility

_that Phase I overburden will need to be stockpiled on top of the

berm slong the Bear River. These conditions are not intended to
exclude this practice.

3. When a finish slope is to be established, a pléh shall be

.submitted and approved by DRC which provides for:

Eypicel cross section, benches, etc.
. drainage '

fence and signing for safety - L ,
average finished slopes shall_.nat”exceed'{l%:l.for the
overall project* . : S ' '

{e) revegetation of slopes vith. treea, grass/wildlfover mix
and  irrigation (1rr;gat10n shall only be reguired to
establish the plants.) , ' ; - '

{f) all finish slopes shall include rounded  edges, ridges
and transitions in order to soften and blend view to
minimize visual aesthetic impacb.* :

{g) 1f a lake is proposeﬂr show details.

oG gw
L R ST S

4., The slepe which faces the r1uerflake shall remain in its
natural state fexcept for portal) to an elevation of 100! above
the high water level cof the lake/river during Phase I operatlons.
Phase I shall result in a bowl-shaped land form with the rim of

the bowl transitioning from elevation 1720+/< to a peint located

at elevation 2040 on the east property line. = {See Exhibit A),.
{The slope which faces the river shall remain in a patural stat:
unti}l it is vsed as a stockpile arez or removed under FPhase 11.)

5. The final elevation of the floor of the quarfy shall b

above the 100-year flood plain unless a lake is created.

_ 6. . All cperations and reclamation activitiéé' shall be 3
romplisnce with local state and federal regulations and permits.

7. I1f rock 13 to be guarried a3 shown in the tfeock &t
detail, the reclaimed slope shall be constructed at a slope nob
exceed an average of lk:1 by backf1111ng with overburden.as she
in the overburden/flll detail.*

8. Rl11 Soil slopes (not open faces where rock is active

i bedpg~~Femoved.)shall be revegetated with a grass mix prior

>

winkter. This shall include atored plles of overburden and oLl
dlsturbed Areas. :

# Clarification - oOne idea for the treatment of -the' finis

slopes is a combination of vertical rock faces and revegetes
slopes. This 1= conslietent with the intent of &t

conditions. The details of this treatment would be revie
ynder Condltion {$43 at the time the finished slopes
constructed. . )

iid
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10. .

i1,

12.

?

4+ L R
The finish slopes shall be esd’kiished and reclaimed in
logical manner. They shall be constru:ted with the ongoi

QpeIatan and not left Untll the end.

Reclamatlon shall commence as soon as excavation is completed
any area to be affected by finish slopes as shown on Exhibit E

The Reclamation Plan should be revised to meet the format
“Placer County requirements. The intent of this condition is
insure that all updated .material and exhibits are incorporat

into one_comp]ete document .

More ‘detailed.and’ EPECIflC information is needed w1th1n
Reclamatlmn P]an Jn the fal]owlng areas: .

Parcels directly affected by thls RecIamatlon Plan :
limited to those.as listed in the most recent submitd
from the applicant thugust 7, 1885), and are depicted
;the Cchred "zcnlng map" exhibit submltted ‘the same date

ia)

{b] This is & condltlon ‘which will reguire updatlng'as ma
" new aress are opened for guarrying. The intent here is
.- study the current storm drainage situation, then 85, chan

occur the plan wlll be delflEﬂ S

The study. 1tse1f w:ll con51st cf an analyszs cf

The study shall be based upcn a ten {10} year deslgn stornr

.taJ fThe dralnage bas;ns and flow ca]culatlans'
bj_.Method of tran5port1ng flows,,capac;tlgs

-c} Dralnage fac11;t1es,-iocatlon,:sﬁzé. capacity
4) Draiﬁage Map . o |

e} fldentlflcatlon of changes to the P]an which w111 oct
'1n the near future, - :

£ D951gn calcu]atlon for the sedlment ponds.

howe

individual fa:1]1tles may be designed with a lesser CapaClt\

approprlﬂte.

‘f"""_—_'*”{j?a—l ity Control Boerd.

*+ "This condition will be satisfied by the submittal o
' information prepared for the State Regichal Water




o)

(@)

1e]

121

_vation. Provide same for the three alternati

e 4

{1}  Before beginninyg Phase 11, the applicant ‘shall supply
detailed and expanded discussion regarding handling-of
mining waste since the most recent prnpogallshpws,remoua]
of all material along the river frontage. Special ‘emphasis
is necessary with regard tao erosion contrel and

- winterization. T -

Since excavation. is proposed to the edge of the river.
"Frontage, appliéant chal) provide, before. beginning Phase
11, & detailed discussion regarding methodology for
preventing watér quality degradation both during and after

S mining activities ocCur. -
Erosion potential of soils should be. stated as required
{see page x-22 herein). IR

Fevise statement to.include reguired iﬁfqrméticn (see

‘response to ltem n page viii herein}.

applicant shall provide pPropos:
tterns upon completion of exca
_ ve subsegquent use
recreational, and industrial}, including detail
I prior to reaching the Bear River. [This wt
five years - béefore completion ¢

with regard to Phase I,
solutions for finmal drainage pa

{residential,
on sediment remova
shall hot be reguired until
gxcavation]. '



PLhCER COUNTY CONTENT REDU]]’guNTS
HECLAHAT]DN PLAN {PART B} FOR CHEVREAUX QBARRY AT MEADOW VISTA

The items Jisted below are subsections of Section:.2625 of the County

zoning

{3}

(b)

()

(@)

{e}

Drdlnance

Name and address of operator.

' Quantlty and type of. mznerals te be

mined.

Proposed dates. for beginning and

-endang operatlons.

Max imum antlcipated depth of the

' TﬂlI’IE .

DEEErlptlon of. lands that will be

'11'

:}:_

3}

4)

sy

6

71

“facilitles within,

affected by the operation lnc]udlng:

Zize and ]egal descrlptlon of
the lands that will be affected

A'map that includes the boundariés

and topographic Getailﬁ of such
lands.- _

A descr1pt10n of the general
geology of the 3r&a.

A detailed descrlptlon of the
geology of the area in which

-surface mining is to be. con-

ducted.

The location of all streams,
roads, railrosds, and utility
or adjacent

to, such lands.

The Jocat:on of all proposed
access roeds te be constructed

The names and addresses of the
owners of all surface and

mineral interests of such lands,

vi

"in condu Elng “EUCH operation.

tlisting Reclamation Plan Content Reguirements) .

Jog Chevreaux
f90 Grass Valley Highway
Auburn, CA 55603

300 million tons See Item
page 6 of Information Rep

Dperatons began in 1946
will continue for a minmu
50 years more. :

300 feet See 17 &nd 18 p:
& of Information Report.

478.  hcres in Placer Co
and 679,33 Becres . in Nevad
See page 3 of Informatic
Report for Assessor’s Fa

Numbers.,

See map in pockét of Ini
mation Report.

See ltem i2 Df Informat

-Repcrt.

See Item 12 of Informat

Report.

See Exhibit Map in pock
end of Informaticn Rept

Exhibit Map in poc:
cf Infermation Rep

e etk e D v R - e D —————

See item 31, Page 1 of
mation Report. -
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1£)

11)

3)

RECLBMATION FLAN

{Continued]

B}

9) The maximum finish grade slope
shall be 2.0 horizontal to 1.0
vertical or greater, depending on

A description and plan for the type

L.ocatians, eqﬁipment, starage
area, settling ponds, snd
drainage solutions.

the existing terrain, types of
materials to be removed and the

yltimate use of the reclaimed
property. :

of mining to be done together with

a time schedule for etaging reclama-

tien activities,

A*descriptiéﬂ of thenpfoposed or

potential subseguent land uses,
with notification to owners.

1)

2{.

an assessment of the effect of imple-
_mentation of the Reclamation Plan on

juture mining in the area.

a statement that the operator submitt~

A description of the manner

in which contaminants will be-

controlled, -and mining waste
will be disposed; and

3 description of the manner in
which rehabilitation of affected

streambanks to a condition

minimizing erosion and sedimenta-
tion wil occur. - '

ing the plan accepts responsibility
for reclaiming the mined iands in

accordance with the Reclamaticn Plan.

mation-Report,

‘mation Report,

{PART B} FOR cm:wzmg 0L RRY AT MEADOW VISTA

See map entitled; “Existing
Chevreaux Gravel Plant and
Quarry-February 1964" in
Pocket at end of Informatios
Report.’ . .

Finisheﬁ.bﬁarfy clope will
be steéper than 2:1 ©See
diagram on page 6 of Infor-

See ltem 18 Page & of 1nfos

mation Report.

Too early to decide on fu
uses (see discussion in It
24 & 27, Pages 8-& 9 of 17

There will be no mining wi
The only potentizl contam
is erosion from stockpiie
overburden., ‘Runcff from

burden is directed to set
ponds, see Existing Gravel
Flant and Quarry Map. Pacg

"9 & 10 of the Informatior

Report cover Erosion Cont
of stock piled overburde:

Stféémbahks_willlnot-be
ed by the Quarry operati

See Item 28 of lnformat.

Report.

LT e i TE T TN DS S S

The operator accepts re
ibilty for reclaiming t
mined lands. _
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RECLAMATION PLAN (PART B) FOR CHEVREAUX QUARRY AT MEADOW VISTA

v (Continuedi

{k)l Geologic, soll and watef.data:
'j} Sbil typés-ang erosion potentiai
of same on subject property.

). Existing drainage patterns.

3[:;Existihg Waper Quality.

For SDlJS typeq and erosion

potential for each type see
Append ix of Informatlon Repor

See Exhlblt Map in lnformatlc
Repmrt. a .

o .'Thé'nearesf'sampllng of Water OUality im the Bear River was
975. This sampling in-

taken at RHighway 4% from 1965 to 1
dicated the fo]lowlng.

low="13; h:gh -2300;

CDJDfDrm : :
c1 ;5 low-3.0; high-6.5 ;
P 3+ low=.05; high-0.3
N ;- low=D.1; high-0.5 ;

¥

Turbldity,' low=-.1;. high- 150;

4}_'hnti¢ipated water demahd.l' o

'51 Location of any sewage fac111t1es
on subject property and/or within
300 feet adjacent to project 51te.

6)- Source and volume type of £il1 to,

be vsed, if any.
{1} Setbacks'sha}].be~a minimum 25 féetlf
from the public road right-of-way and

median~13

median—62; wode 230 ppnm

" median—4.5 mode 4 ppm

median~ .15 mode. .1 ppm

median—.25 . mode .2 ppn
mode” 5 pEpm .

_ﬁDTinforhatibﬁ on Quantity.

. The water vsed is recycled

{Item 19, Fage 7 of Infor-
mation Report.

‘R/A Portable tDl]EtE w111 k

nsed.
N/&

/A

10 feet from the side and resr property
lines in which no distrubance of exist- |

ing terra:n -shall oeccur,

ed on & plot map along with the
frequency of trips anticipated.

(n) The Dperatlon shal) comply with all
rules and requlations of the Placer
County Air Polluticn Contrel District

wiii

Traffic- hauJ LDDiESNShalJ_bE_ﬂeslgﬂatzMSEE.Elhlbli mapL_ﬂlt_ahg*§

haul roads .. No estimate i
made on the number of truck
hauling Quarry material,

'Thé'operatjén.sﬁalj'comp]y
©.a)] rules and regulations <

Placer County Air PDJ]utlor
Control District.
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RECLAMATION PLAN (PART B} FOR CBEVREAUX QUARRY AT MEADOR: VISTA _

{Continued)

Clelk

Plot showing nolse contours
around the property which will re-
sult with project implementation may
be required depending upon the type

~and location of the operation.

fp}

{g).

applicant sball submit a plan for
waste dispoeal, both solid angd
liguid, that is generated on B
Eite. - T :

Appliéaht shall submit a plan for.
review and approval detailing pro=

‘posed solutions for final drainage

patterns upon completion of ex-
cavation. ' ' :

- able on noise.

See map entitled: "Nolse
Level Readings at Chevreaux’
Gravel Plant and Quarry™ in
pocket at end of Information
Report. ' - S

This and & report by Mr.
Bender (previously submittec
iz the only information ava:
Applicant
pointe out that his quarry
is'a previously approved on
going operation. The noise
during the reclamation proc

will be less than current
operating levels.

Mo 5clid or liquid wastes :

. disposgd of on the spite.*

Déterminétiqn.pf £inal Dra
age Plan cannot be submitt

‘until finsl uses are deter

mined. A Drainage. Plan wi
be submitted at that time’
item 27 of the Informatior
Reportl., T

-w*w"ﬁi@ﬂiﬂﬁﬂﬁﬁb&“&ﬁmhﬁﬁ&edw@fﬁm%hﬁwﬁi&ewbywameapfiem¥44aenseﬁwtguli2.Er"

solid waste is hauled to the Meadow Vista Transfer Station.:
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CALIFORNIA DIVISION OF MINES AND GEOL

e

County!Cify' Placer Couﬁty

INFORMATION REPORT
OWNER, OPERATOR, AND AGENT:
1. Applicant:

Name WESTERN PLANNING AND ENG]HEEHING

Address - 11712 Quartz Or.
‘ . Auburn, CA. 95603

Telephone = (916)B23-6816

Name of Mineral P:opé:tys CHEVREAUX QUARRY

3, Property Owner, or owners of surface xights-

1y Joe Chevreaux 3) Nevada Irrigation DlEtIiCt

'B90 Grass Valley Highway . PO Box 1015
auburn, Ca - 895603 Grass Valley, Ch. 95945

{916)BB5=371%

2} Arp Ranch Inc .
18575 Placer Hi]ls Rd.
Auburn, CA 95603

4. Owners of Mineral rights: same as set out in No.3 above

5. Lessee: {of Arp Properiy-and_N.l.D, Prope:tyj:
Name ~ Joe Chévreaux '
Address 8BS0 Grass Valley Highway

Auburn, CA 95603 .

[ telephone (516)885-3716

6. Dpeiatof: Same ap Lesee see No. 5 above.

7. Agent of Process: Same as Gperator'sée No. & above,
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CALIFORNIA DIVISION OF MINES AND GEOLOGY

" LOCATIOR
8. Description:

a) Assessors Parcels: See exhlblt A page 3. here1n
The fcregolng parce]s are in the fol]owing Sectlons

SECtlDH s ' Townshlp 14 N

,'nange- 8. E

-_Sectlon.__l?, 19, 30, 3i, , Township 14 N . Range - 9

Mount. Dlablo Base and Merldlan

9. Access routes to the operation site (see exhibit map):

ia] From_thé Southwest:' 180, Placér Hi]ls'nd., Volley
. Rd., Combie Rd. : - S . s

" b) FProm the North: Magnolia Rd., Private Rd.

-ilﬂ. Location Map:' See'map on pagé 4.

DESCRIPTIDN..
11, Mlneral cnmmodlty mlned~'
_a} Andes;te anﬂ other minerals c1a551fled as MHZ -2 akb
"~ pursuant to the Surface Mlnlng and Rec]amatlon Act
Ca . map in Appendix]. :

b) ihelﬁesent and Reserve Mining Ereas are sthn on
Exhibit Maps in the pocket.at the end of this report

ha
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e e
~ EXHIBIT A .

-

'DESCRIPTION-

PART B MEADOW VISTA QUARRY

ASSESSOR'S_PARCEL NUMBERS
73-020-01 ., |
72-010-39
72-020-05
' 92-030-01,08
:f4~250701}02,10-1
 74-260—02

74-260-03

Acreage: 478 acres

OWNER

N.I1.D.

N.I1.D.
| ARP Ranch, Inc.
. Joe. Chevreaux

~Joe ChevreauX. .

N.I1.D, .

Joe Chevreaux
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CALIFORNIA DIVJSION OF MIMNMES AND GEOL.-OGY

0 _ o12. eo]oglc description,
The area in general is located within a belt ef metamorphl
rocks that underlie the Sierra Nevada foothill region of
California. 1In the Lake Combie area, these rocks consist
- of a thick sequence of mafic and adesitic submarine flows
and flow breccias of Late Jurassic age which have been

highly deformed and bave undergone greenschiet
-.metamorphism. S

These basement rocks have been well exposed by the down-—
cutting of the Bear River, which flows into Lake Combie a
- the souvuthern end of the area. - Holocene fluvial deposits’
line the river channel and are concentrated in. the lake.

13. - ENVIRONMENTAL SETTING: 'I‘he settlng is best dESCIled by tl
fol low1ng quote from the Meadow VlEt:‘i G‘-eneral Plan. .
"Meadow Vista is a rural community centrally located in
"~ the foothil.‘.s of the Sierra Nevada Mountains, off of
Interstate 80, approximately seven miles northeast of th
R . City of Ruburn. Physical features imclude meadow areas,
L ©_ relling hills, as well as pine and oak tree areas. Wity
O' _ T ‘Sacramento ang the San Francisc¢o Bay area to the west ar
S ' Lake Tahoe to the east, all within easy driving distanc:
citizens of this community are afforded the luxury of a
rural stmosphere with the option of major recrestion ar
or. pDPUJat.‘LOﬂ centers within a re]atlvely shert distanc

The Meadow Vista —-- West Applegate General Plan. Area
includes spproximately 5,800 acres encompassing the
commercial center. The Bear River rock quarry serves &
. the northern boundary with the area extending southware
' approximately one-half mile north of. Halsey Forebay ant
Christian Valley Road. The western boundary includes:
old Marty Ranch and imnmediate propexties while the eas
"boundary extends down the Bowman Canal Drainage area t
‘is between and parallels the Bear River Canal and .

lnterstate BO."

ExiSTING'SURPACE'MINiNG OPERAT1ON:

~14, Starti-né date of. operations: © 1546
50.4 Years

Estimated Life of Operation:

’ - phasing: None

i
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CALIFORNIA DiVIE]DN OF MINES ARD GEQLOGY

‘ : 15, oOperation is Continucus X ¢+ Seasonal X ',
' Intermittent X ; depending on the market for the

material.

15_ -Dperatlon Averages 56, GUD to 500,000 tonsfyear dependlng

on the market.,

1?;' Total anticipated p:bdﬁction:_
Méneré] commodities to be removed: SOD.mi}]ion tons
overbufdeﬁ retaineﬁ\on thE'site -: 10 miiliOn:tqﬁsz'
Waste disposed fo site -: None o

Haximum énticipatéd'depth: BDD feet

18. Mining Method:

Drllilng and blasting on & multi bench quarr\ Dverbﬁfder
18 str;pped and stcckpl]ed for respreadlng nver the minec

ol ' . The hardrock wil] be excavated-to an elevaticn which
' is pix feet above high water (100 year storm] in Lake
Combie &and the Bear River. Overburden which is
removed will be stockpiled adjiscent to undisturbed
overburden next to Leke Conbie and the Bear R:ver as

shown in the cross sectlon below:

OVERBURDEN 70 REMAIN uunssrwzém (£ wmmneap ROCK § SOIL iN IS H,mv

- —
—

LAKE OR RIVER

IRESNIE LR \h‘-'m

STOCKFILED OVERGURDEN HARD ROCK
e | |
.‘ - - LOOKING UPSTREAM
6
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CALIFORNIA DIVISION OF MINES AND GEOLOGY

hfter blasting the rock frapments are hauled
‘a primary crusher. Frowm there they are haule
to secontary crushers, clasgified and stock-
piled, - S -
Water is used for washing the rock and for di
“gontrel. It is recycled from settling ponds
totalling three in size with asverage depths ©
four feet. ' c e o

Processing:

Hater use:

20

for cover. This will evoid double handlirg.

1f the nature of the deposit and the mining method used wi
permit, describe and show the steps ar phases of the minir
operation that allow concurrent reclamation:

Concurrent reclamation is not practical until final use O

uses. are determind for the mined area. If the area is
ultinately to be vsed for a landfill operation then the

. stockpiled overburden should be retained in.the Jocation

eded

shown in the diapgram in Item 18 berein until it is ne

21,

.~ b) Location of all streams,roads, witbin 500 feet

in the pocket at the ‘end of this report’iﬁfa-ﬁap of the.:

‘nined lands showing:

a) Boundaries and topogravhic details of the site; .
of tt

site; o S o : B

¢) Location of access roads used in conducting the sur!
mining operation; ' ' o

d) Location of areas mined, and to be mined:.

-.Séé map-entitléd; Exhibit Map fdrfRecléﬁéfion Plan.

22,

- Show location of eguipment,
drainage:

storage afea,.gettliﬂg'ﬁan(

See map entitled: Current Operation in the pocket at
of this Report). o .



c q

-

- Indicate areas to bé covered by the reclamation plan:

This R'e'clamati-cn,P]an covers 478 Bhcres shown as: Present

puarry location and Quarry Reserve on the Exhibit Map.

24,

25,
Y zoning regulations.

~b) General Flan:

'|

DgscribE the ultimate physical condition of the site and
specify proposed use[s]. or potentia] uses, of the mined

landse &8 reclaimed.

_']f dsed as a land£i1l the phy51ca1 condition before the
Jandfill would be as shown in the cross section in ftem 18

iherein.' |
1f used for Residential, Quasi Publlc or Recreational

purposes the physical condition would be similar to said cross -
section except that the topsoill would be respread 18 inches
deep over the guarry floor and aon the rock benches and

:ep]antedfore1051on control.

' Describe relationship of the present uses to:

Miningis a conforming use and the
drea ‘has been designated "Mingral Heserve pursuant to

State Lavw {(see nppendix}.

A map showing zoning in the area is*ru:luded in the
'pocket at the end of this Report.

- The Genera] Plan indivates the fo]]cw;ng

- "Mineral Extraction has proven to be & InEjDI contributor

to the economy of the County. Locations of mineral
deposits are dECIEBSlng, and thus, care should be taken

to protect the exlstlng areas that produce mineral
resources., _ . :
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26,

27,

@

"Recommendaticn'— Headow V:sta! ¢.e of the few areas

in the State the hag the appropriate types -of sand, gravel
and stone that are vsed in construvction and various S
specialized architectural and filtration usges taday ..
Urbanizatien should not be allowed to cover up the'
potential mineral resources in this area until these
resources are removed. Future purchasers of property
within close proximity to any mineral extraction.
operation should be notified of future lot split

applications occurxinq in Placer County."

‘pescribe soil conditions and proposed soil salvage plan-

Information on soil types in the overburden -are foun:‘l in
the P.ppenda.x of thl: Repcrt. : : o

The soil Salvage P]an was dlscussed in the Mine Flan ltem
18 herein.’ . _ ,

nethods, Sequence And Timlng of Reclamat10n~

A dec:lsion must first.be made concerning future use Df the
- property as a landfill. This decision could be made -in
'approumate]y 25 to 50 years when an estlmated B0 acres would
be at finished grade in the vicinity of the present guarry

operatien.

a 1f at that time it was decided that the site was suitab]e

for a landfill the operation would go 'as follows-

1) . Seal lentS in reck to ma}-e an impermeable base for

- the landfill.

2] cCulvert the main draln thru the area. . .

3] Provide a sump for collection and land dl:posa] Df
‘leachate.

4) Provide retenthn ponds and a land dlSpDEal system for
‘gurface runoff from the actwe ‘work area at the

landfill. -
5] Use stockpiled D‘Jerburden to cover the sonﬂ waste 85

required by law.

€) Stabalize slopes by compaction and hydxoseedlng._ '

7} Fence the residual guarry benches to prevent access to
them, cover the penches with 18 :anhes of top 5011 and
replant with annval vegetaticon.

8} ERemove all buildings and equipment from the + 80 acre
slte whzch is not needed in the landflll operataon.

~0

ol )



CALI F'onmn("_ \ON OF MINES AND c:nm,_{_x:i

Ifonthe pther hand a decision 1s made agalnst the
landfill then suitable usesfﬁr the 80 acres would be
those which do not attract people to the site, This would
mean no housing or recreastional iac1litles should be

a]lowed hecause.

al Elastlng would ‘be hazardous to either ﬁse

b} Permitting pecple in close proximity could lead to
objections concernlng the guarry, .

Suxtable uses mlght include'

Christmas tree farming, indoor and- Dutdoor storage,

falmlng, gra21ng, ‘and raising of PDU]tlY. tlmber FM.DGUCthﬂ.

In thls event the rec]amation plan would take the
, follawlng form: . . .

1)'-Respfead topsoil 186 incheé ﬁéep on the gquarry . flcbr;
.2] Dress up. stockplled overbu1den, by - Slcplng it at 2: 1.

3} Riprap the maln drain thru the site to Lake Comble.
4) Fence the guarry bench area-to prevent trespass and
. 'place three feet of soll on eazch bench Plant these-

benches with annual. grasses.x_

'SJ stabalize exposed fill slopes by hydroseedzng.-

Z8B.

-~ minlng &t this site and in the surroundlng area.

DESCIle how reclamation of thls site may affect future

Further mlnlngjwould-have 'to be done below lake level whic

would require a change in the mining method.
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ERCERPTS FROM:

© Soil Survey of |
Placer Couniy, California’

© Western Part

United States Dé,jiaftzlm _eht of Agricu_liur’é o
- S.Dii_c_ﬁﬁgé'f_vﬂ{-iﬁﬂms.g{.yjc_é_,.........-.._... e .-_-__.....;._.__.._... B
in cooperation with

. University of California Agricultural _Ex-peri'mlent 5t;

14
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EROSION POTENTIAL OF SOLLS OVERLYING THE

. o .+ " RRER OF CHEVRERUX QUARRY*

SOIL TYPE EROSION_HAZARD -

:125 ﬁdoﬁgr Rock Outcrop | - o - o Bigh
. 167 mariposa . ' i High
 1731Pité & Dumps; -ﬁ.";' - R _:ﬁariabie
198 River Wesh . Very migh '
o ]_137;133 sites -,.  R . '.__“' Q_Modérate to High

190 Sites.RQCk Oﬁtérdp' CORE _ o - Mcﬁerate to High

s sgource: Soil Conservation Service Report
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jeabtol #® to ley Dojglnel comdiclon®,

caml vapusty I0, JINEE . FADY HO. H
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e SRS 1/
. PLACER COUNTY PLANNING DEPARTMENT “.°0
219 Maple cc. . Auburm - Tel. £85-5142

~. Permit No. o A ,: .
- Date Filed ‘A G-a U O s na
Hearing Date_ A mdg 72_1qn, 5 N

) I L 1' - e

NOTICE: - ALL APPLIC*’&N‘I‘S

" Land Development “Permit is: °
- Subject to des:Lgnated COI’ldlth}nS
1 Granted for- Spec1f1c purpose

/ ﬂ'__.( ud':f_f"' i

A Full hame ofTAppllcant :
» . Address. ofiApplicant ), /7. T
" Name- of- Property Owner (/ J/‘”Ja ﬁ’m ;?;.-rf E’ PM,«.

- Address. DE Property Dwneﬂ'ﬁig quﬁL i w~;.T
Property’ Zoned - iy hcreage
“P E*ng%& Deve opmentx}Descrlg? Fully) (T eddof Jf
‘*J Aﬁdﬁx—d Ay, LA Lo quagmnn] G 4

IRV R A

_r{far_.-r_..-'g _?4 ﬂn_.w ! d’,‘,_,..
| . 2 L e .
-;3ﬁv3§;hod of Sewage D;spasal~~--Dgﬂd rAfo%y . . Ln»:”;ﬂe;-§¢§':gu_

e 0.72- ¢34 Renera ccation-of, r0per.tyl:'-§§f}'
: L.:fm*,yo J?J#ywﬁg; vl _od Koo fen 3/ o fip N e RGE AR D B EA
T Naciad ) .‘:thﬁ_n..-f .(/_dﬂ.em 1o T!&m- R9E_p0pt .

l ,LEX.SE SUBMIT%EfL DEifAILED Ph?JT AR

‘:Elgﬁhture of Appllc
icensge; Nos

_— e —

Receivéd by ; : RN
1acer County}Planning Department o 0 Driver:

- -

b -ubJEIt 1o. qtateﬁﬂgenc1es Havir UIlSdlctlon. 6} r10v151on he dee fcf'j
rFeturn of soil-cover to. allow re-growth ol vegetotlion 07 SLOW some” futu1 L

destgn solutdon.’ Lo . “PLACER COUNTY PLANNING COMMISSION 7,
lan lng Dlrecto

Date: Aoril 23, 1"16'5 T JusT N F 175}:& J\
T R a e . l ] -‘*’-(_.-—-’ o
' e L RICHARD M, HEIKKA, Zaning Admlnistrator

_.-__..._.-_——-'——_4-—.——--.-.-—_._,-_—..—__—-.-__—__..p—

- v A b

1" have, read thelabove condicioﬂs and will comji ‘ﬁjy 'fff“
SRR '--: e I P o *-'Ci“i-“"

(Please return l sxgned ccpy} 3

Yignature of AppIicant ;[j;~w-

cct Appl;qant;w
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ot his dealh 15 nab Lravsmissibie 10 b represenlu-
tiwes.

Centingent liabilily, One which s not now flixed and
absclute, but which will hecome 32 in case of the
occurrence of some fulure and uncertain ewvenl.
Warren Co. v, O LR, CCAGa, 135 F.2d 679, 684,
GBa. A potential Babiliy, e g ponding lawsuit. See
also Contingent claim; Conlinpent debt.

Contingent remainder. See Remainder.,

Continua! ¢laim. In old English law, a formal clam
made by a party entitled [o cnter upor any tands or
tepemonts, but deterred Brom such erdry by menaces,
ar bodily fear, for the purpose of preservang or keep-
ing alive his right. It was called “coninual”, because
it was reguired 1o be répeated onte n the space of
every year and day. It had to be made as near (o the
land as the party could approach with safety, and,
when made n due {orm, had the same effect with,
and in all respects amounted Lo, @ Jegal entry. 3
BlComm. 175,

Continuance. The adjournment or postponement of 2
session, hearing, 1rial, or other proceeding {o 2 subse-
guent day or tme, Also the entry of a conlinuante
made upap the record of the court, for the purpose of
fermally evidencing the posiponement, or af cocaneqt-
ing the parts of the recard 50 as Lg make ¢ne contipu-
ous whole.

Continuanee nisi siantinyuwsndt)s naysays.
U ponement on a condidion or for 4 specific penod of
[E14510

Caotinuando shentnyewzndews. In old pleading, a
farm of glepation in which the trespacss, coiminal
affense, or other wrongfu! act complained of is
tharged to have besn commitied on 3 specified day
and 1o have "tonlinued™ to the present lime, or is
averred to have heen commtted at divers days and
fimes within a given peried or on 8 specified day and
on divers other days and times betweer that day and
another. This is called "laying the time with a con-
vnyanda.”

Continuing. Enduring; nol terminated by o single act
o fact; submsteng tor oodelnite pened or intended to
COVET ar apply 2 successive similar ablipzations or
OUCUTTONCES

i posi-

As to cenmtineng Breach: Cansideration; Canspir- -

acy, Cavenaont, Jomages; {Tuaranly, and Miossance,
see those tilles  Sow 3lsa Perpeinity.

Continuing conlracl, A cantradt calhng im periche
porfarmances over & sooce of me

Contiseting jurisdicticen, A dactring involied commoasly
i child custody or supporl cases by which a court
which has onece acquired jurisdichion contintues o
possess it for purpnses of amerding and maghifying its
orders therein Curlis v, Gibhs, Tex ., S 5 W.2d
263

Conlinuing offense.” Type of crime wluch 15 commitied
over 3 Span of Line as, for example, a conspiracy AS
io penied of statute of hmitation, the last act of the
sffesnise controxs for coinmencement of Lhe peniod A
“conbinwmp olfense,” such that andy the last ack
Imerecf witha the popad of the Jatute Ol hrmitolinns

h—_ —=r -

Contraband.

Cuntraband of war.

Cortra

Contraceptive.

Contracoplivism.

Cuntracl,

CONTRACT

need be olleged in the incdtment v information, is
ong which may consist of separate acls gr o courze of
conduct bul which arises from that singleness of
thaught, purpnse or action which may be desmed a
single imputse. U5 « Renton & Co., Ine., D.C.Fla,
343 F Supp. 100 1103 See also Crime; Offense.

Continupus.  Udiinterrupted, onbroken; net imermit-

tent or Goasional, Se persistently repeated st short
intervals as Lo constilute virtually an Unbroken series.
Caonnected, cxtiended, oF prolonged without cessation
or anterrupiion of sequence. Sullivan v. John Hane
cock RMut. Life Ins Co of Boston, Mo App., 110
Sowzd B1G, BTT As Lo cunlinuous “Croe” ard
"Easement”, see those titles.

Continupus adverse use. Term is interchanpeatis with .

the term “vomierrepted adverse use''.

Cantinuous injury. One recuining al repeated wtervals,

s0 a5 Lo be of repeated occurrence; not necessarily an
injurv Lhat never ceases

Continuously. Uninterrepledly; in unbroken sequerce;

withaul intermission or cessulion;, withoul inlerven-
ing ime with conbinuity or continuzation.

Contra. Against, confronting, opnosite 1o or the other

hand; on the contrary.

Contra accounts. In acccunting. those aceounts whinh

are related to and should pe shown with ther cognate
aceounts, e g reserve for depeeciation showld De
shown with the asset which 12 being depresiated

Contra-balance. HBalance 1 accounts which is the ap-

posite of the narmal balanee of the account, ez
acgount recervabie with eredn balance.

In general, any property which is enlaw.
ful lo produce or possess. Goods exponed from or
imperted into a Country against its laws.  Arlcles,
the wnportation or expurtatgn of which s prehibited
by law. Smuggled goods  See also Derivalive con-
traband.

Certain classes of merchandise,
such as arms and ammuenidion, which, by the rulos of
mternalional law, comat lawfully Be tormished or
carried Dy a neutral nation to echar of twe hailiger-
rnts. I dound an assit in meciral vessels such
gonds may be sewzed and condemacd for violation of
e radity '

boanas Fleoatra

mMores BOWROWS  oryms
Against good maorais  Cantracks s anlra benos owes
are vond
Contracausatar  slaatyskazeydary.

Aocramyal, e
prosecuked fTor a come. :

Any device or substanoe whaph e -
vents fertihzabwn ol the femule ovuin

The offense ab dstributiog or pre-
seritmng contraceptives; the affense hus lidle o nn
vilaligy today with sesoect 1o both martied and un-
married persons. Bawd v Esenstadt, 405 U S 438,
02 5 1020 31 L.Ed 2d 340

AN QErEsment LOIWeeN Lo oar pore pprngos

whn!ly Cresies ae shigation 16 de s oai to dn oa
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Chapter 17 ZONING* . =

Artigle 17,0 NING DISTRICTS ESTABLISHED

17.06.050 Land use and permit tables.

A, Types of Land Uses Allowed. The uses of land allowed by this chapier in each zone and combining district established by
Section 17.06.010 are identified in the following tables (subsection {D) of this section}, and in Sections 17.06.080 et seq., (Zone
district regufations). Land uses that are not listed on the tables in subsaction (D} of this section. or are not shown in 2 particular zone
district are not allowed, except where otherwise provided by Sections 17.06.030(B} (Exemptions from iand use permit
requiremenis), 17.56.030 {Temporary uses), ar 17.02.050 (Allowable uses of land).

B. Type of Permit Required. When the tables in subsection (D} of this section ang the zone and combining district requirements of
Seclons 17.06.060 et seq., show a paricularland use as being atiowatle in a zone, the use is identified as being subject 1o one of
the following land use permit requirements. '

1. Zoning Compliance. These uses are allowed without land use permit approval subject to compitance with all applicable provisions
of this chapter (*A” uses on the tables). No land use permit is required for *A” uses because they typically involve no or minimal
construction activities, are accessory to some other (and use that will be the primary use of a site (which will require a land use
permit), or are atherwise entirely consistent with the purposes of the particular zore, :

2. Zoning Clearance. These uses are ailcwable subject to zoning clearance {"C° uses on the tables) {see Section 17.06.040),
Zaning clearance 1s a reutine land use approval that invoives planning department staff checking a proposed development to ensure
that alt applicable zoning requirements will be satisfied (e.g., setbacks, height limits, parking requirements, etc.). Zoning clearance is
required by this ardinance far land uses that are consistent wilh the basic purposes of the particular zone e.g., houses in resideniial
zones), and are unlikely to create any problems that will not be adequately handied by the development standards of Article 17 54 of
this ordinance (General Development Standaros) and this subchapter.

3. Administrative Review Permit (ARP). These uses are allowable subject to approval of an administrative review permit {see
Section 17.58.100). Administralive review permit approval is required for certain land uses that are generafly consistent with the
purpeses of the zone, but could create minor preblems for adjoining properties if they are not designed with sensitivity to
surounding land uses. The purposes of an administrative review permit are to allow planning department staff and the zoning
administrator to evaluate a propased use to determine if problems may occur, to work with the project applicant to adjust the project
through conditions of approvat to solve any potential problems that are identified, or to disapprove a project if identified probiems
carngl be acceptably comrected. , : '

4. Minor Use Permit (MUP). These uses are allowable subject to approval of a miner use.permit ("MUP") {Seclion 17.58.120). Minor
use permit approval is required for centain land uses that are generally consistent with the purposes of the zone, bul could create
pobiemns for adjoining properties, the surmounding arez, and their populations if such uses are not designed to be compatible with
surrbunding iand uses. The purpose of a minar use permit is to aflow planning department staff and the zoning administrator to
evaluate a proposed use to determine if problems may occur, to provide the public with an oppartunity to review the proposed
project and express their concerns in @ public hearing, to work with the project applicant to adjust the project through conditions of
approval ta sofve any patential problems that are identified, or to disapprove a project if identified problems cannal be acceptably
comected.

5. Conditional Use Permit (CUP). These uses are allowable subject to appraval of a conditional use permit {*CUP™) (Section
17.58.130). Condittonal use parmit approval is required for certain fand uses that may be appropriale in a zope, depending on the

ﬁl_e:.’.’C:\.DOCUMEMI WAngela TLOCALS~1\Ter,. 02X XFOMIL him 312007
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design of the individual project, and the characteristics of the proposed site and surroundings. Such uses can either raise major land
use policy iIssues or could create serious problems for adjoining propesties, the surrounding area, and their populations if such uses
are not appropriately located and designed, The purpose cf a conditional use permit is to allow planning depariment stalf and the
Placer County planning commission to evaluate 2 proposed use (o determine if problems may oceur, to provide the public with an
opportunity to review the proposed project and express their concems in a public hearing, to work with the project appticant to adjust
lhe project thraugh conditions of approval to solve any potential problemns that are identified, or to disapprove a project if idenkified
problems cannot be asceptably corrected. ' '

All aliowable Jand uses shall obtain any building permit or other permit required by this code (see Section 17.06.030(D}), in additian
10 the land use permit required by this section or Seclions 17.08.060 1 seq,

C. Land Usa Definitions. Definitions of the titles of the land uses listed in the land use tables (subsection D of lhis section) are in
Articie 17.04 [(Definitions).

[. Tables. The following tables, and the lists of allowablée uses in Sections 17.06.060 et seq., contain the same requirements for
allowable uses and Jand use permit requirements. The tables in this section are for convenience, to simuitaneously show all zona
districts, the uses allowed within them, and the permit requirements applicabie to 2ach use.

17.08.050

{Placer County Supp. No. 24, Q-DS) 644
- 1 ZONE DISTRICTS

——

AGRICULTURAL,
LAND USE S ' RESOURCE
TYPES RESIDENTIAL COMMERCIAL ' . {INDUSTRIAL OPEN SPACE

Agricultural, RS|RMIRa J|RE |[c1 Jjcaica |cpolies llop|Resiap Jlep|in {ine [lag YF JIForfo [Trz|w
Resource '

and Open -

Space Uses Ll ] _J | . |
Agricuitural 1 c _—\[C C ,—] e

.

n
g
|

Accessory
structures
{Saction

17.56.020

(B} |

= "'_‘ - - - -
Agricultural MUPHIMUP c i C  [IMUPIMUP|{MUPfMUP MUP
Processing :
— I
[15]

Animal 15 |15
raising and
keeping

L
L
]
_
I

—
h
e
L]
s
on

ﬁle:#C:‘\DOCU{‘v[&-l\Angeia_T\LOCALS~1\.TemFaDZXXF9MU.htm | - 512007
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{Section
17.56.050) :
Animal sales || | ] _ | Cup CUR|CuP
yards, feed
lots, . . .
slockyards _ : : _
Chicken, ] _ . CuPlicupP
turkey and .
hog ranches o ' L ) |L

| |- )| | N |
Crap Aga A IAlA A (A TAJA Ta Tala (& & A& A & (&
praduction |
Equestrian 15 115 | ] 15 J 15 [t~ 15 ¥1s |15
facilities .
{Section
17.56.050) ] ]
Fertilizer i ] T curl | Cup |
plants
Fisheries A A A i 5 — (A A A A & Ia B
and gaime _
preserves : | : |

1 ;|

Forestry J _> T _p Alla A _,p ﬂ:} __h M_D‘ A _h_f 4_} _} T,,_ _ ‘
_mamam. A A A m}.uh _> _vﬁ_ _> A “ & A [EE }g ﬁ
Miring. _J lnj_._ln.k_ncilrj_ CUP [ licurlicdrcur]Curlicup[cup|cue |jcup
surface and .
subsurface
(Section . . .
17.56.270) _ll _ | | .
Oiland gas. ||| [ - CUP ICUP |[CUR |[CUP|ICUP]
wells - - ’
Plant I MUP[cTc licorlc I lcup T IS IMorliaue|mupon
nurseries,
retail (See
Section .
17.56.165) . . . ]
f S | | R | A R N [N N |1 D | R | S A (A

file:/CADOCUME~\Angela T\LOCALS~1\Ter__ 02X XFIMU htm . | 51112007
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Plant - l 15 15 15 15115 115 145 148115 415 1515 15 15 15 |15 15 1115 ' —
praduction .
nurseries .
(See Section . !
=
17.56.165) BN Ll | 1
Water [ Jlewrijcur jicur|fcurlcur] fcurjcur]| - Jlcup|lcur jicupiicup |Cur ICUPICUP i
extraclion
and storage
- Neommerzial) - | L L | ,
Key To Permit Requirements
Allowed use, zoning compliance Fat
reguired {Section 17.06.050)
Zoning Clearance requnred {Section c
17.05.050) _
Administrative Review Permnit ARP
required {Section 17.06.050)
Minor Use Permit reguired { Sectmn MUP
17.06.050}
Conditional Use Permit required _CLJP
(Section 17 .06.050), .
Pemit requirements set by Article 15
17.56
@e not aliowed
See Article 17.04 for definitions of listed land uses.
645 [Piacer Gounty Supp. Na. 24, 8-06)
L ZONE DISTRICTS
AGRICULTURAL,
LAND USE ' ' RESOURCE
TYPES ~ ||RESIDENTIAL COMMERCIAL : LIEUSTRU%.L OPEN SPACE

I 3 | TR T S | IR I | ] Bl Tl T L AL i miL T 1

file://CADOCUME~1\Angela TMLOCALS~1'Ter. n02XXFIMULhtm 5/1/2007
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0

Manufacturing |RS|RMIRA |RF |lc1(lc2 ||cs |lcroiHs|op RES|AP [BP {[IN NP (lAE || F ||FoRrliolvez |w
and ' .
FProcessing

Uses

IJ
|
|
I
|

|

Chemical . CUpr(lcup

praducis
. L i L
. [
L |
cupP cup|cup Dm
F L
efiipment,
instruments _ ﬁ

C |[Cc [mur ﬁ
. L .
[Explosives . _. ] CUP[CUPfcur]| |
manufacturing :
and storage

Clothing
nroducts

L
1
A

Concrete, MUP
gypsum and
plaster .

products

|
]

Electric CUP{CUP CLIP . CUp CUP
genegrating - . .
plans

Electncal and -
electronic

]
]

i
Bl
J .
)
N
|

{Section
_M_“_..mm. 110}

I
F
i

Food products

c H _' Ic _g%_n% ncl\ mE

L

Furniture and
fixturas :

manufacturing

Gassprogucts ||| ]

Industrial

1]
]
|
L

&
—
]

u
T
B
B
1
N
[ ]

T
subdivisions
L r _
Lumber and T MUP MUP
WwoOod products
_f__ ‘ _ . J cup|lc |MUR|mup]l j ﬁﬁu

Machinery
file://CADOCUME~1\Angela_T\LOCALS~1\Ter, W07XXFOMUbtm | 51172007
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manufaciuring i

Metal products
fabncation
Metal

manufaciuring
industries

—
L
L

T
_J._-_
L
I
]

HREENAR

.ﬂn% nc_n CuP J
O I

? . _ _s:J
| m curfcuel || ]
L i | ]
. cupP MuP
ﬂQrIV | B

MUPiC  |[CUP nMUP MUFPIlC ||C  |[pmuP

Maotor vehicles
and

transponiation
aquipment ._

C_ 1 _
—

1 |
||
-
BHEE
Cr

I

Paper producls

: Paving
materials

Petroleumn
refining and
related
industries

Plastics and
rubber
products

I

|

I

-
Il

_H_

|
L

i

Printing and
publishing

Key To Permit Requirements
Allowed use, zaning compliance A
required (Section 17.06.050)

Zoning Clearance required (Section C
17.06.050) :

Adminisirative Review Permnit ARP
required {Section 17.06.050}

_gzoq Use Permit fequired (Section MUP

_.:._om.n_m,E *

fie//CADOCUME~1\Angela T\LOCALS=1\Te.. | 02XXFIMU htm | | 54142007
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Conditionai Use Permit required cup
{Section 17.06.050)
IPermit requirements set by Article 15

_dw,mm

Tmm not allowed

See Article 17.04 for definitions of fisted land uses,
17.06.050

17.06.050

{Placer County Supp. No. 24, 9-06) 645
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ZONE DHSTRICTS

—

LAND USE

TYPES RESIDENTIAL COMMERCIAL

INDUSTRIAL

AGRICULTURAL,
RESQURCE
OPEN SPACE

Manufacturing gxm Irv [RA [[rF llc1 llcz llca llcrolns
and Processing
Uses -

Continued _ _

OP

RES

AP ||BP

IN

INP

AE (|F |FOR

|

o HTPZ

z]

.
i

Racycling | 15 15 118 Tm;m 15

facilities (Section
17.56.170 _
] L

15

15

15

L

[

Recycling, scrap cupP
and wrecking . .
yards (Section
17.56.170)

CUP

II

R

Slaughterhouses | I
and rendering
plants

Cupr

J ]

CUP|ICUR

!

Smalt-scale. [
manufacturing

MUP

Stone and cut ‘ MUF

En“bﬁ.._fbongamauEm&mlgohu}hmaﬁﬁnr 02X XFOMU htm

4

i

MUP

)|
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Fage o us 2

| o

slone products ‘ _ __ #

— TS
Structural clay | [mUP
and potery :
products _
L | W— . -
Texdile and o B J mup|iMup]
leather products | . _
Weapons f" . Jncm
ufactunn : .
manufactoring L ' :
Wholesaling and G . MUPHLC
disinbubon -

C I
Recreation, B
Education and

Public
Assembly Uses

Campgrounds || ] hUP | 42% MUP MUP|[MUP|MUP

=
f

Bl

i
B
—

|
_
i'
B

I

i

|

|

i

|

B

|

i

|
s
11
1

i

i

1]

[Section

17.56.080) 0
I . L |
Camping, A : _ A

N

incidentatl
{Section

17.56.080)

| . | -
Commurity voelmopimoeimur|c |l Jc jewp|c  [MUPHC
Centers .

Golf griving ’ - ﬁ rbeiMUP zcn‘ MUP MUP WMUP ﬂs%

MUP| _

Houses of woplmupiMurivuric Ifc |jc Jlcur|lc  pmMUP c - imup %%j MUP
WOrship 3 - | |
MUP
ey

L

7

[

T}}
T

ranges

=

T

HE
1]

) | -
Libraries and murlmurimuriimur|[c |[c jlcurifc  [MUP|C ’
museums : . . * ._ _
| I—
MUP : MY

Membership P MUP MOPEMUPI [CUR|MUP P B
organization ! .

facilities — _ . _ —
_ S s S e | N | R S N R 1 o\
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Cutdoor MUP{IMUP|CUP}{MUP (! MUP ) %
commercial ' ' _ '
Ecreahon .} |
Parks, MUP |[MUP [ MUP [[MUP IMUP|IMUP iMUPCUP IMUP |IMUP |IMUR IMUP [CUP IMUP|MUIP MUP|IMUP JICUP ML
playgrounds, i
jgolf courses M [
Key To Permit Requirements
Allowed use, zoning compliance A
required {Section 17 .06.050) -
Zoning Clearance required {Section C
17.06.050) _
{Administrative Review Permit ARP
required {Section 17.06.050)
Minor Use Permit required (Section mMue
17.06.050)
Conditional Lise Permit requirad cup
{Section 17.06.050)
Permit requirements set by Article 15
17.56 ' :
Use not allowed __lr
See Article 17.04 for definitions of tisted land uses.
© 847 (Placer County Supp. No. 24, 9-06)
[ - ZONE DISTRICTS y
AGRICULTURAL, '
LAND USE . . _ : RESQURCE
TYPES RESIDENTIAL | COMMERCIAL INDUSTRIAL OPEN SPACE |
Recreation, |Rs JRM |[RA [IRF |1 |[cz Jjcs |[cPDIHS |[oP ||RES IAP]BR [IN [inP IAE ||F JFORJ O |TPZ W
Education :
and Public
file /CADOCUME~N\Angela. TLOCALS~ 1 Ter_ 02XXFIMU him 51172007
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]

———

Assembly |
Uses -

Continued

Recreation . _s:_u- ﬂ o opIvoP|l |[MuP|fmusiMuP [ f _

and fitness'

M il\i , EEERIN L [

m.:m_ i ) z_c_u;“ EJ MuPiMuP]ue ﬁ_% MUP |

Schoals - 4 CUPHCLP 0%5 gnc_u; Jn% CUP [[CUP Jlcup

onu.__m@m. and _

university ] Vﬁ _ L i | I.L
MUP | ’

recreation

Sehocie . |MuB |MuP |[MUPMGP|MUP MUP nr.f: MUP iMUP u_.s_.__u _ MUP

Elemeniary . . “ h | |
Schaols - MUP|MUP zc_u’z:_u MUPHIMUR [MUP|ICUP MUP |[MUP MUP| MUP

Secondary .

Schools - MUP _ c ¢ |MUPlCUP C MUPIMUP IMUP _ ’_ _ ‘)
Specialized . . |

education

and ”qmﬂ:._:m|_ B _ |

J
-

B L. L |
Ski lift cuprifcupP CUF CUP CUP — licoell | cuplcUP |[cur]
facilities . : - . ) |
and ski runs i |||ﬁh SO | S | GRS | SU—

Spart ] T [fourfcur|our cupljcup curll || lfcLP] cup CUP CUP
facilities

and outdoor

public . ! ;

assembly |1_ _ s ) Lt i1 _ EL
Temporary 115 I15 |5 |15 |15 [ [[15 8 |5 [*5 |1° Gslae 1146 145 115 15 (115 {15 115 15
events . : : : .

(Sectian _ : .

17.66.300) | | L ] | | _|I__|5|_ﬁl\]l
Thealers ] coplcurll [P ﬁll_ﬁ*j cupll

and : ’ :

meeting

halls b L hv||1.|.l
= =

fle#CADOCUME~1'Angela_TV\LOCALS~I\Te. L02XXFSMLULhim . _ S/102007
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| 1 U L]

pesenar | HERRRE _ ferﬁJ

Caretaker € ¢ Muric o i |[moP|c lmeElic e MUP[IMUF|MUP MUP]
and ’

employes
housing
(Section
17.56.000)

C
F
_

L
I
F
-

Farm labar MUP|| _ . _ " MUP||MUP

hausing - . . . .
{Section
17.56.080)

T

Home C C C C C c c
occupations
{(Section

17.56.120)

ol
-

|
°

Mobile -
home parks
{Section
17.56.140)

Mabile C G c C
homes
{Seclion
17.56.1 50)

I

3
]
AN
]
T
| |
L
+
]
1 1 7T

|
S
:
I
L
I
L _

:
]

MultiTarmily C T ImMUrllcur
dwellings,
20 or fewer

units I Ll

Eﬂz___ma,q MUP [ T MuF|icur CUP|MUE MUP
dwellings, _ . .

21 or more
units

Mue MuUr

|
:

Residentiai
‘Haccessory
Lses
{Section

ERCEERCNCRE CUP]

z:_u_\no

Einéomgah:gmamlﬁwonmhme_ﬁaeamﬁ%mg._uﬁ - 51120077
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Page Lot 2. %
-

e I N N N T T T 0 O O

Key To Permit Reguirements

Tallowed use, zoning compliance A
required {Section 17.06.050)

Zoning Clearance required (Section c
17.06.050)
Administrative Review Pernil ARP

reguired {Section 17.06,050}
Minor Use Permit required (Section Muﬂ

17.06.050)

Conditional Use Permit reguired cupP
ESectiDn 17.06.050)

Parmit requirements sei by Article 15
17.56

EEE not allowed - ;“ '

‘Sea Aficle 17 .04 for definitions of listed land vses.

17.06 050
17.06.050
{Placer Coundy Supp. No. 24, 9-06) 648
] _ ZONE DISTRICTS : j
- ' ] T AGRICULTURAL,
LAND USE RESOURCE
TYPES . RESIDENTIAL COMMERGCIAL INDUSTRIAL OPEN SPACE
Residential rs RM JrRa [RF Y1 licz jc3 lcPolHs 'op. RES |[ap INP IAE { F |[FOR zlfw
Uses - :
Continued l

R | L T 1 L 11 lﬁmrﬁrﬂr‘smﬁﬁmﬁﬁmﬁr“

ﬁle:ﬁfC:\DOCUi\xEﬂ’uﬂmgefa_m,OC,ﬂ&LS—wl11‘&Lfm02}Q{FQMU.hm 5112007
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L]

-IMUP]

homes, 6 or
fewer clients

Y
o
o

o

ﬂmam::m_ care
homes, 7 ar
more clients

Secondary ?m._u ARF [[ARP [[ARP ARP _ _ ARP[[aRP
dwelings
{Section

17.56.200)

Senlor holsing CoP lcupicus CUR|CuP & | ) ‘

MUP IMUFP

|
—
]
!
-
-
—

- _IL_iL

|
=

projects nmmnm_oz.
17.56.210)

Single-family ¢ e ¢ Jc _ N 1 _

dwellings . . .o . .
{Section : :
17.56.230) : | : :

Starage, 15 W15 |15 afm 15 118 115 |15 ({15 |15 [[18 |15

. _ 15 (|15 _._m
Accessory ’

{Section
17.56.250

b R S N N | | _
Temporary [ . .

dwelling (Section ]
17.56.280) : _

i
B
il
il
|
]

]
T

|

_L.
on
iy s
n

il

il
r
ol

Temporary 15 |15 1% [15 115 {15
dweliing -
hardship/disaster
{Section

17.56,290) N ‘_
2
mﬂuz Trade D_H_H

Auto, mobile _ — ‘

15

[ O]
|
—
]
l o
—
’
—
BN
5]

|-
_
-

ji
I
I
[ =3

5
-
T
i

home, vehicle
and parts sales

MUP c [lcue j
| i

file://CADOCUME~1\Angela T\LOCALS~1\Te O2XXFOMU htm _ _ 5/1/2007
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FAES Lob UL —a

_4
RS

| ‘“Jl’_“J
r‘E
—
]

ER
B
|
]
]
[
L
[

FT

15

IR
|

—

|
-

l

Drive-in and . {mup|mup|Muplicur|Mup MUP mupllcup 4

drive-thru sales ) . Jﬂ .
_ TRERE c c ]

[Fuel and ice [ : MUP o MUP I

dealers . : : L .

Furniture, C ¢ Wc lcurjc -~ [fup]MuPl ~ 1
furnishings and _

_m.n:mm |

Nail order and | . : |

vending : . _ \;

Qutdoor retail . j 15

Restauranls and

bars [Section

=

Farm equipment MUPY-
and supplies .

sales _ _ i
equiprment r
Wanmé and 4 : C

ki !

iquow stores B

gales {Section . :

17.56.160) _

17.56.190) | N

o

=

h

ap]

_

L

-—

on

—

;J

o

=

[#3]

o

23 | B
Lj
al

=G Nc |C JcuPlC |MuPfMUPiMUPRE BT MU

ey To Permit Requirements
Aowed use, zoning compliance || A _
" |[required (Section 17.06.050)
Zoning Clearance required {Section c
17.06.050)
Administrative Review Permit ARP
required (Section 17.06.050)

Minor Use Permit required (Section MUP
17.06.050)

Conditional Use Permit required . cup _

fle-/CADOCUME~1\Angela TILOCALS~11Tetu02XXFIMU him. . 5/1/2007
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- M,
ESection 17.06.050) I
lfrmit requirements set by Article J 15

17.56

Use not allowed 1

See Article 17.04 for definitions of listed fand uses.

549 (Flacer County Sﬁpp. Na. 24, 8-08) -

ZONE DISTRICTS : - J
AGRICULTURAL, -]

LAND USE = || - o - RESOURCE
TYPES RESIDENTIAL COMMERCIAL INDUSTRIAL OPEN SPACE i
T _
Retail Trade IRSIRM RA |[RF |iCt |[cz2 |lc3 Jicepifhs Jop JREsap [JBP |iIN NP ||AE|l F |FORIOIPZ W]
LContinuad_—— | _ _ L L
Restaurants, || | MUP CuP|[MUP]MUP MUPMurlimuR|MuP][ | B
fast food . | |
{Section
17.56.180) -
Retall slores,]——] l ¢ {c |mur|cur]c MUP MUP[[MUP][MUP [ ]
genaral . _ ,
Eerchandlse ' ) . _ _ | P il i
[Roadside T c e . MUP ciec |fc
stands for ’ .
agricu'tural .
roduct : : '
e A S S . .
Secondhand D ’ ! C C lCUPKC ’ l ] ’ : [ D
stores ’ ' ) : .
e | S| W | S R L L
Shopping MUP]lC ~ {MuP]icup]c MUP I
cenlers, up to . :
5 acras
Shopping | cURMur)mUrficup|mup)— |Mup f T
centers, 5 to .
10 : :
|10 scres 0 _ L
I L | | S e R i K /| A | D (O ' (B oy

'ﬁie:!fC:‘LDDCUT‘v{E*v]Lﬁmgc]a_'l"\i.OC&Swll'femp\l]Q}CX}'SiMU.hnn ' 5/1/2007



gl L -

D

ing cupjoup| _CUF; Ci;lP 0 e S
L T UL
pervee e | 1 1| gh-] FWE_F_FDDQU_J%JD

Banks and )
financial
SENViCeS J

Business | . G C
support

SEMVICES

cemetanies, || JcUP][CUP[CUP|[CUPjCUP icur|l . cuP leuriicurl  Jlcup
calumbariums
and

Erluanes J._J 1

IChitd/aduit l RUP]IMUR [iMUP IMUP fMUR CUP|: MUP|MUP MUP

MUP|[CUP[[C ?—\FWE—_}W MUP T—l
| IREEREN

AuP]

\ |
%L
°

—

|

day care
centers

Child day =1~ Jc lc Jc ¢ | . lew c

care, family ' .

h . '

care homes | ___]L_— _____J_____ ]

Construction MUP | ’ MUP

contraclors . : . . -

Correctional ‘ _ CUP ' 1 cup r

institutions L
 E——— | ] :

Drive-in and || | [ MOP|MUP|[MUP{CUP MUP|[MuR MUPMUP

drive-ifiry
SEMVICESs

Kennelsand | | MuPliMUP| IMuP
arimal
hoarding

I
]
.

i

_l[

|
[ —

:
]

|

B

Laundries MuUe
and dry

cleaning

|
1
J
W
-
i
5
|
i
]

file-/CADOCUME~1\Angela TLOCALS-1\TC 102X XFIMU.htm 51112007
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c fc |lc icue MUP|MUP MUP V \S
Key To Permit Requirements
Ecﬁma use, zoning compliance
required Hmmnzos 17.065.050)
Zoning Clearance required nmmn:u: c
17.06,050)
Administrative Review Permil ARP
required {Section 17.06.050)
Minor Use uum:,:; required {Section MUP
17.06.050)
Conditional Use Permit required LCUP
{Section 17.06,050)
[Permit requirements set by Aricle 15
17.56
Use not allowed -
(V52 oot aox ]
See Article 17,04 for definitions of listed land uses.
17.06.050
17.06.050
{Placer County Supp. Na. 24, 9-08) 650
B ZONE DISTRICTS
[ i AGRICULTURAL,
LAND UsE RESOURCE
TYPES RESIDENTIAL COMMERCIAL - INDUSTRIAL DPEN SPACE
= N B e I e I i 1 I

" 1 1) W r Ll

fle:/CADOCUME~ 1\Angela_T\LOCAL S$~11Ter 102XXFOMU htim S/1/2007



Service Uses |RS [Rm lra [IRF jct flcz {¢3 [cPDlHS [OP res llap lgp finv line aE |F [Forlio |Trzliw
- Continued . .
Medical IEurlicor] MuPimup]  J[cup|lcuplivupr | MUP IV I
SefViCes - ‘ _ _
Hospitals and _ : :
extended care‘l 1 l | {__
Medical muelmup|[c Jjc e ficurfc MU & N MUP|l
services - .
Veterinary : ' ' _
clinics and : : :
hoslol L g (S e
[offices ] lDl:" |Lc e J]CU c | ¢ Jmuefe e jmurf ) | U
TDfﬁcesi See Section 17.56.300 ' :
lemporary
{(Section
17.56.300) ]
Personal - c 1c c lcuelle |mup e fmuPjic |c r:
SEMYICES __J _ : !
Public safety muelimurlimoriurlc e -ic JiICUPC C MUP [iMLIP !
facililies . ]i
[Public utility HuPiMuE MuRMUR luR MUFMUBlCUR]IMUP MUP MUP|[MUP MUP MLJP [muR|MUPMUP |[MUP
facilities e i -

h| L . 1 L
Repair ang B c Ic |[c lcurjmur .c 5 MUP ) f I
maintenance - o
Accessary 1o '
sales N | L - L
Repair and | c ¢ fc |j[curll r C|MuP [
maintenance - -
Consumer l

d ..

products L || Lo b e .
Repair and T mupfmuP]mup mMuell . |muP e morl [
maintenance - ) ' : : .
Vehicle _ _
{Section : _
17.56.320) o |
i iﬁi—ﬂmﬁﬁﬁﬁ!—jmﬁrﬁﬁﬁﬁﬁﬁiﬁﬁr i

file .-ffc:mocmvm-u1mgeza_mocm,s~n’rm (A0ZXKFOMU.btm 5/1/2007
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. . . e S am

| o | | A

Sevice b MUP||MUPIMUP||CUP|MUP - ||CUP {{MUP iMLR IMUP|IMUP !
sialions and :

full-service sar 1

wWash

establishments
{Section

17.56.220) . !
Storage, B A fla jfa Ja fa [A Ta Ja Va ACRA RC A TTa TTA A & TA A Ix

ACCessory
{Section

17.56.250) _ | |
1 — : [ —— F|| =

Storage, mini- MUPIMUPI| G HCUPiMUPmuptMur|c [c o [MuP I
storage :

facilities -
{Section

17.66.2680) ! P _ : I
c

Storage of | W s pe ffc jc fourfec |~ 1€ |murlMurlic MUP][ &
petroleum
products for

on-site use . B | . : _

! |
Storage yards * ‘ MUP]IMUP ‘! _ ; MUP|MUP i
and sales [ots . :
ﬁ. | i | L SR ‘

Warehausing | - Imup] MUPIC |fc Tmup

!

(Section
17.56.260)

Wasle ; cup| ﬁucu . | : Cup ﬁoc_u CUP _
disposal sites : . .
_rllﬁo s | r| .
! Only permiited as & secondary use (.9, offices} existing on the same parcel
}M

Zoning Clearance required (Section | C
17.06.050)

-

Key To Permit Requirements

Allowed use, zoning compliance
required (Section 17.08.050)

file://CADOCUME~NAngela T\LOCALS-] \Te. 02X XFOMU.htm o 5/172007
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A
Adminisiralive Review Fermit ' )
required {Section 17.06.050)

‘ ARP

Minor Use Permit required (Seciion MUP
17.06.050)

Conditipnal Use Permit required CupP
{Section 17.06.050}

Permit requirements set by Arlicle 15
17.56 :

]ﬂse nol allowed —l i

See Adicle 17.04 for definitions of listed land uses.

631 (Placer County Supp. No. 24, 3-06)

10
L]

i I

Transportation
and

L - ZONE DISTRICTS ,
[ . - ~TAGRICULTURAL,
LAND USE RESOURCE
TYPES RESIDENTIAL COMMERCIAL INDUSTRIAL . OPEN SPACE
Fnsient_ lirs 1Rm = Tmr ot lez lcs |cpolns lop [Res)lap |[BP I[N [iNe lag [[F l’mpﬁ'[o rpﬂﬁ
Lodgi .

e ] L _“_ ___E:L_.__‘_ Ji ’___ (|
Bed and MUP|IMUPB HMUE IMUP | IMUP : c c . MUIP MUP.} [ ]
breakfast Indging '

{Section ; ’
17.56.070

: L x_'__JL__'__;____..; |__J]__— JI__L L L__t ___J____”_
Holelsand motels || || I ] | MUP|[MUP|[CUP]MUP mMuPliMuPiMUP]lcuP icup ]

{Seclion ' S . L

17.56.130 ' .

’ ; b L | L
Recreational  If - CUP flcup CUP f f [
vehicle parks : 1
{Section - N ]
17.56.080 ' __l
N ; | ' | ] I

| ’—_ "]

_

— —
T 2l

fle://C2DOCUME~1\Angela TULOCALS~11Te1, 102X XFIMU htm | | | 5112007
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Communications _ ﬁ “ | _ _ : \ _ | |= | _ : _ _:F

.
[nifields and _ _ — | nc_u_ i CUP CUPHICUP |CUP [Cur llcurlclrlicOp
15

landing strips
{Section
17.86.040)

Antennas, _l.m 15

communication

facilities {Section ) . :
17.56.060 :

: T [ r [ ] — L g B !
Broadcasting g ﬁ ‘ a MUP|MUP{iCULP|MUP]MUP C  [[Mup|mMLP
studios : )
L | __ ] L. | L .
Harbor facilities * . . a MUP - ‘! ]

- {lcurlcur oc_uncnﬂ ‘ncnvn% ;o%
]
and lerminals ﬁ

MUP o ﬁCE
@nx stops |\_L_w r_l__r_’ MUP cup ij_rr |MUP
L

Vehicle and MUP tourll ¢ limorlicup .

Hm_m:_ terminals | .

Vehicle storage! _ _ MUP _s_._v_oc.u MUP MUP|MGP _zcv MUP ?Eu_ _DDJ
. | |

1 See also "Storage, Accessory” (Section 17.56.250)

"
=

1515 |15 15 45 |15 L_u 12 |15 |[15 15 115 s 18 (15 {15

i
-

=l

2nd marnnas

-

Pipelines and
transmission lines

F
-

mﬂ.mm.oaow |
TR

‘ |MUP|MUr|fcuglimup MUP

N

Transit stakions

Heliparts fSecton ; _ Jﬁcv -~ lcte *nj cupllcup CUP
H

y
N
H

O

Key To Permit mmn_!_.m_da:ﬂm

Allowed use, zoning complianca A
required {Section 17.06.050)

Zoning Clearance required {Section . C
17.06.050) |
Adminisirative Review Permit ARP ﬁ

fle//ICADOCUME~\Angela TWLOCALS~11Te. _102XXFSMU him | /142007
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@quired{&ecﬁon 17.06.050)
]W‘mr Use Permit required {Section

i

RLIF
47.06.050) -
Conditional Use Permit required CUpP
(Section 17.06.050) B
Permil requirements set by Article 15
17.56

EJSE not allowed ‘]l . [

See Aflicle 17.04 for definitions of Iisteﬂ fand uses.

(Ord. 5416-8 (Exh. A) {part), 2006; Ord. 5375-B § 2, 2006: Ord. §339-B (Exh. A) (part), 2004; Ord. 5126-8 {part), 2001}

17.06.050

<< previgus | next =

file://CADOCTUME~\Angela T\LOCALS~11Te;,.pA07XXFIMU him B 51172007
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17.58.160 Permit time limits, ¢ cising of permits, 4nd extensions. - Page | of 2

Chapter 17 ZONING™

- adicle 17 58 DISCRE TJ._.N RY USE REQUIREMENTS

17.68.160 Permit time limits, exercising of permits, and extensions.

A. Time Limits for Action by County. As provided by California Government Code Section 53950,
an administrative review, rminor or conditional use parmit shall be approved or disapproved by the
granting authority within the following time fimits:
1. If a neqative declaration s adopted or if the project is exempt from regulation under the
California Environmentai Quality Act (CEQA) pursuant to Chapter 18 of this code, the project
shall be approved or disapproved within three months from the date of adoption of a negative
declaration, of, for those projects which are exempt from regulation under CEQA, withip three
months from the date thal the application is determined te be complete pursuant to Section
17.58. 050 (initial review of applications), unless the pro;ecT proponent requests an extension of
the time limit (see Section 17 58 160(AI(3).
2_If an enviranmentai impact report is prepared for.the project pursuani {o the provisions of
Chagpter 18 of this code, the project shall be approved or disapproved within six manths from the
date of certification by the hearing bedy of the environmental impact repor, uniess the project
proponem requests an extension of the time limit (see Seclion 17.58.160{A)(3).
3. If a project proponent requests, in writing, an extension of the time limits specified in Sections
17.58.t80(A)(1} and 17.58.180{A)(2}, the agency director may grant or deny such & request for
gond cause. A request for a decision by the agency director to grani an extension of the time
fimits specified above shail be made prior to the expiration of such time limits. The agency
director may grant an extension for such 3 reasonable additional ime period as is deemed
appmpnate
4_ If the county fails to approue or disapprove & development project within the time fimils
specified by this section, the faiture to act shall be deemed approval of the permit appiication for
the development prc:jact. However, the permit shall be deemed approved only i the public notice
required by law has occurred. (See Califormia Government Code Section B5856(b). )
5 Except that where the jand use permit application is accompanied by an apptication for a
aeneral plan amendment, rezoning or zoning text amendment that is nesded te aliow the
processing of the fand use permit, the above time lirnits shall commence as of the eflective date
of the general plan amendmant, rezomng or zoning text amendment, whichever is chronclogically
later in time.
B. Permit Expiration. An approved administrative review permit, minor use permit, conditional use
permit or variance is subject to the following time limits. | shall be the responsibility of the
applicant alone to monitor the time fimits and make diligent progress on the approved project, so
as to avoid permit expiration.
1. Time Litnit for Permit Implementation. An approved pe.’mh is valid for twenty-four manths from
iis effective date (Section 17 58.140(D)), or for any other period specified by the granting
autharity in conditions of approval, or other prowision of this chapier. At the end of iwenty-four
months, the permit shail expire and become woid unless by that time:
a. The permit has been implemented pecause chnditions of approval prerequisite 1o construction
have been satisfied, any required building or grading permits have been issued, and a foundation
inspection has been conducted and appfoved by the building official or a designes, o

. b. The permit has been implemented because a use not regquiring construction permits has been
established on the site and is in operation as approved, and aif conditions of approval
prerequisite to establishment of the use have been satisfied; or
c. The permit has been implemented for 2 multiple building or mulliple structure project because
conditions of approval prerequisite to canstruction have been satisfied, any reguired building or
gragding permits have been issued, and foundation inspections for each and every buitding or
structure have been conducted and approved by the building official or a designee (Note' For
multipie phase projects which require a discretionary permit, the conditions of approval for that
permit can provide for exiended dates of expiration); or
d. A conditional use permit granted for a planned residential devetapment (Section 17.54 080)
has been implemented thrawgh the recardation of the final subdivision map pursuant to the

-
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17.58.180 Perﬁlit time lir*'s, exercising of permits, and extensions Page 2 of 2

approved PD; or

2. An extension of time has been granted according to subsection © of this section.

2. Lapse of Permit Aler Implementation. Once a project has been implemenied as set forth in
Section 17.58.140(E). the permit that authorized the use shall remain valid and in force and shail
run with the fand, including any conditions of approval adapted with the permit, untess one of the
following ocours.

a. Work under an approved construction permil foward completing the project and complying with
the permit conditions of approval ceases such that the construction permil expires pursuant to
Chapter 15 of this code {Censtruction Requirements), and one additional year elapses after the
expiration of the construction permit.

b. After 3 use has been established and/or operated as approved, the use (if no appurtenant
structure is required for its operalion) is discontinued for more Ihar fwelve consecutive months,
aor {if an appurlenant structure is reguired for the conditionally-permitted use) the structure is
removed fram the site for more than twelve consecutive months. If 8 structure associated with the
operation of a condilionally permitted use is fssued a certificate of occupancy and alf other
condifiohs of approval of the conditional use permit are salisfactorily cormpleled, the entitlement
remains in effect even if the structure is vacant for more than twelve consecutive months;”
however, Do use may be reestablished in the structure and/or on the site unless the Use is
determined by the planning director to be substanfrally the same as {he onginal condrhenally
permitted use.

z. The time {imit set for the duration of the use by 8 ccmdmon of approval expires.

3, If one of the foregeing events occurs, the permit shall be deemed to have lapsed. No use of
land, building or structure for which a permit has lapsed shall be reactivated, re-established or
used unless a new permit is first obtained as provided by this subchapter. The site of a lapsed
permit shalf be used only for uses allowed in the applicable zune disirict by Articies 17.08 through
17.52 (Zone districts and aifowable uses of land] without a permit pursuant to this chapter.

C. Extensions of Time. The time limit éstablished by subsection (B){1) of this section for the
implementation of 2n approved administrative review permit, minor use petmit, conditional use
permit oy variance may be extended by the granting authonty for a total of no more than three
years as provided by this section:

1. Time For Filing an Exiension Request. The applicant for an approved perrmt shatt requesl an
extensicn of time not later than the date of expiration of the permit established by subsection B of
this section. The request shall be in writing, shall explain the reasons for the request, and shall be
accompanied by the nonrefundable filing fee established by the most current planning
department fee schedule, Upon the filing of an exdension request as reguired by this subsection,
the time limit for expiration of the permit established by subsection B of this section shall be
suspended unlit a decision is made by the appropriate hearing body regarding the exteneon
reguest.

2. Notice of Requested Extensicn. The planning depar’(ment shall send notice of the requested
extension by mail to all individuals and entities {or their legal successors in interest) which were
provided nofice of the hearing that preceded the approval of the permit requested for extension,
and to all members of the development review committee. The notice shall state that any persen
who ohbjects to the requested extension of time shall notify the planning director, in writing, of the -
objection within fileen days from the date of mailing of the notize.

3. Hearing on Opjections to Extension. If any objection to the time extension is received, the
granting authority that approved the criginal permit shall follow the entire procedure set forth in
Section 17.58.140 (Permit issuance) to consider and approve or dJSEIPpFOVE the requested
extension, as well as the following subsection,

4 Approve| of Extension. After a public hearing, or if no objection te an extension is received,
without a public hearing, the granting authority may extend the expiration date of the approved
adrinistrative review permit, minor use permit, conditional use permit or vanance by no more
ithan atotal of three years, provided hat the granting authority first finds that

a. No change of conditions or circumstances has occurred that would have been grounds for
denying the ongmal application,

b. The applicant has been diligent in pursuing implementation of the permit; and

¢. Madified conditions have been unpased which update the permit to reflect current-adopted
standards and ordinance requirements. (Ord, 5373-8 (part), 2005, Ord, 5128-B (part), 2001)

<< Oreviogs | next ==
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Chapter 17 ZONING®

Adicle 17 02 INTRODUCTORY PROVISIONS

17.02.030 Applicabilif}r of zoning chapter,

This chapter applies to ail land uses and development within the unincorporated areas of Placer
County as provided by this sechion, including land uses and development undertaken by units of
government, except that uses and development located within the areas covered by the
communify plans listed below, in which case the regulafory provisions of such plans {or jand use
ordinances adopted pursuant to such plans) shall apply, unless such regulations conflict with
Section 17.02.050{D) or defer to the provisions of this chapter, of unless such regulations are
silent regarding land use matters ctherwise governed by the provisions of this chapter:

1. Squaw Valiey General Plan/Squaw Valley Land Use Ordinance, Appendix A to Chapter 17 of
the Placer County Code;

2. Tahoe City Community Plan of the Tahoe Cily Area General Plan, Appendix B to Chapter 17
of the Placer County Code; . '

3. Narth Tahoe Community Plan, Appendix C to Chapter 17 of the Placer County Code,

4. West Shore Area General Plan, Appendix D to Chapter 17 of the Placer County Cade.

A New Land Uses and Changes o Existing Uses. it is unlawful, and a violation of the Placar
County Code, for any person or public agency to establish, construct, reconstruct, alter, replace
or allow any use of land, building or structure, or divide any land, unless:

1. The propesed use of land is allowed by Articies 17 .06 through 17.52 [Zone Districts and
Allowable Uses of Land) within the zone district and any combining districts that apply to the
subject site; and ot o

2. The proposed use of land, buillding or structure, or division of land satisfies all applicable
requirements of this chapter, including but not limited o minimum parcel size, height limits,
required setbacks, parking standards, residential density, sign standards, specific use
requirements; and ' ' : _

3. Any land use permit or ather approval required by Articles 17,08 through 17,52 (Zone Districts
and Allowable Uses of Land) s first obtained as provided by Atticle 17.58 (Discrationary Land
Use Permit Procedures), and any applicable conditions of approval are first satisfied.

B. Issuance of Bullding Permits. No building perrnit shal! be.issued by the building official
pursuant fo Chapter 15 of this code unless the proposed land use and/or construction satisfies
the provisions of this chapter. : : .

C. Continuation of an Existing Use. it is untawful and a violation of this code for any person o
operate or maintain a land use established according to the requirements of the zoning ordinance
In any manner that viclates any provisions of this chapter, However, the requirements of this
chapter are not retroactive in their effact on a use of land that was lawfully established before this-
chapter or any applicable amendment became effective, EX56pf where an alteration, expansion
or madification to an existing use is proposed, and except as provided by Sectiorts 17.680.120, =t
seq. (Nonconforming Uses). :

D. Effect of Zoning Ordinance Changes on Projects in Progress. The enactment of this Thapter or
amendments to its requirements may have the effect of imposing different standards on
development or new land uses than those that applied to existing deveiopment (e.q.. this chapter
or a fulure amendment codld reguire more off-street parking spaces for a paficuiar land-use than
former zoning ardinance provisions). This subseclion deterimines how the requirements of this
chapter apply to development project in progress at the time requirements are changed.

1. Projects With Pending Applications. All land use permit apphications that have been
determingd {o be complete as provided by California Government Code Section 5843 hefore the
effective cate of this chapter or any amendmenl, shall be processed according to the requiations
and requirements in effect at the time the application was accepted as compieta. Applications for
land use permit extensions of time shall be consistent with the requirements of the zaning
ordinance in effect when the ime extension application is accepted as complete {(see BOS
Minute Order #93-02). :

2. Approved Projects Nat Yet Under Construction’ Any use authorized by an administrative
review permit, minor use permit, conditional use permit or variance, for which consiruction has
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not begun as of the effective date of this chapter, or any amendment, may still be constructed as
provided by the approved permit, as long as the permit is exercised before the expiration of the
permit pursuant to Section 17 58,160 (Permit time limits and extensions), or, where applicable,
before the expiration of any fime extension granted under Section 17.58.160.
3. Completior of Projects Under Construction, A building or structure that is under construction
as of the effective date of this chapter or any amendment, need nat be changed to satisfy any
new or different requirtements of this chapter as long as the buiiding permit rernains valid and
ctirent. ;
E. Cther Requirements May Still Apply. Nothing in this chapter shall gliminate the need for
obtaining any other required permits, ineluding but not limited to those required by Chapters 15
and 16 of this code, such as building permits, plumbing, electrical, or mechanical permits, grading
permits, the approval of a parcel of final map, or any permit, approval or entittement reguired by
other chapters of this code of the regulations of any county depantment or other public agency,
_including but not Yimited to autharity to construct or permit to operate from the Placer Counly air
pollstion control district, or streambed alteration agreements from the California Department of
Fish and Game. Where a California Land Conservation Act {Williamson Act) Agreement exists
thal includes a specific parce! of land, the pravisions of that Agreement, as well as the pravisions
of Chapter 8, Placer County Administrative Rules and Section 51200 et seq. of the California

Government Code also apply. (Ord, 5126-8 (party, 2001)

<< Previous | next ==
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17.60.120 Nonconforming uses.

No land use permit shall be approved pursuant to Article 17,58 {Discrebionary Land Use Permit
Proceduras) which results in the creation of a nonconforming use of land or building, or which
makes any existing use, building or structure nonconforming as to the provisions of this chapter.
A nonconforming use of land or buildings may be continued, changed or replaced only as
provided by this section. Nonconforming mobile homes are covered by Section 17 56.150(E).

A Nonconforming Uses of Lard. A nonconforming use of land may be continued , transferred or
sold, provided that no such use shall be enlarged or increased, nor be extended to occupy a
greater area than that which it fawlully occupied before becoming a nonconforming use.
Additionally, non-conforming uses shall not be enlarged, extended expanded nor increased to

occupy a larger ared, not a more intensive use than that which it was characterized by in the prior

twelve months.

B. Nancanforming Buildings. A nonconforming buiiding may continue 1o be used as follows:

1. Changes to Building. The enlargement, extansion, reconsiruction or structural alteration of a
building that is nonconforming only as to height and setback requiations, may be permitled if
such additions or improvements conform to all other applicable provisions of this chapter (See
Seclions 17.54 020, 17.54.130 17.54.140Q, 17.54.150, and 17.54 160}, and the exterior imits of
new construction do not encroach any further into the setback or the he1ghi limit than the
comparable portions of the existing building,

2. Maintenance and Repair. A nonconforming building may undergo normal tnairitenance and
repairs, pravided fhat the work does not exceed filteen percent of the appraised vaiue {hereo! as
shown in the assessor's records.in any one year period.

C. Nonconforming Use of a Conforming Building. The nonccnformmg use of a bu Hding thai
otherwise conforms with 2l applicable provisions of this chapier may be continued, transferred
and soid, as follows:

1. Expansion of Use. The nonzonforming use of a portion of & building may be extended
throughout the building provided that 2 rrinor use permit is first secured in each case where the
expansion exceeds thitty percent of the original size of the ronconferming use.

2. Substitution of Use. The nonconforming use of a building may be changed to a use of the
same or mare restricted nature.

0. Nonconforming Residential Uses in a Commercial or Industriat Zone. A nonconfarming
resigential use located in a commercial or industrial zone may be expanded, enlarged or
remodeled without regard to the limitations provided by subsections (BY2) and [C}{‘I hewever,
the provisions of subsection {B)(1) shall apply.

E. industrial Distriots, A nonconforming industrial or agriculiural use located in an industrial
district may underga minar alteratiens or additions, except tnat such use shall be brought into
conformity with alt applicatle provisions of this chapter if i 15 propesed ‘o be altered or increased
to more than thirty percent of its onginal size as il existed on the date the use became
nomconforming, or to'such an extent that the use of land is different from the irutiad use and the
new use would require a minor or canditioral use permit '

F. Destroyed Structure. The reconstruction of a building damaged by fire or calarmnity which at the
time was devoled 10 a nonconforming use may be authonzad by the zoning administrator through
minar use permil approval, provided that reconstruchion shal! coour within twenty -four months
afler the date of the damage and that the reconstructed building shall have no greater floor area
trian the one damaged.

G. Los=s ol Noncenforming Status. if a nonconforming use of land or a noncanforming use of a

.confarming building is discontinued for a continuous period of one year, it shail be presumed that

the use has been abandoned Without further aclion by the county, further use of the site or
puilding shall comply with all the regulations of the zone distnct in which the building is located,
(Sections 17 .50 060 et seq } and all other applicable provisions of this chapter. (Drd 5126-8
{part), 2001} :
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! Ordinance. Indeed, tt is undisputed that Chevieaux did not operate an asphalt plant from 197510

INTRODUCTION

Pursuvant to the Court’s request at the May 22, ?.OO’.? heanng on plainaff Meadow Vista-
Protechion’s (MVP} Motion for Simmery Adjudication, MVP submits its supplemental brief on
the legal effect, if any, of ihe determination of nonlapse by the Plac_er Counfy-Director of
Planning, Michal.c‘. 1. Iphnson. |

In short, the determirnation does ret preclude this Court from issuing a ruling on the
merits of the Motion for Summary Adiudication and has no precedentiat effect.

First, e caloulated decision of Defendant and the County to preclode notice to MVP,
M\-’P‘s-cwnscl, and the public at large that the lapse issue was being considered obviates any
requirement that MVP exhaust an administrative remedy. Second, both the County of P]acaf and
the County of Placer Board of Supervisors prcvimuslf chose to demur to the verified complaint
on the ground thar it had only a discretionary duty to hold a hcaﬁng on the lapse issue, and
further chose not to intervc-ne in this action. As a result, the County is precluded from _assérl"mg
jurisdiction at ﬂﬁé hﬁe date. Thard, there 1s well-established precedent that the County cannot

make a lapse determination which is contrary to the express terms of the Placer County Zonming

2001, noy from 2002 to the present. It is further undispuiedl tha nejther the conditional usf:
permit for operation of an-asphalt plant {LDA-786), nor related minutes, nor the Placer County
Zoning Ordinance, nor Defendant’s reclamation pian, nake any reference to approval of an .
“intermitent” asphalt plant operation. Mr. Johnson™s unsupportable contrary conclusion, which
simply parcots defendant’s position, has no precedential effect.

For the foregoing reasons, Mr. Johnson's deterrmnation letter does mef preclude this
Coort from issuing an fndependent ruling on the merits of the Motion for Sunmary
Adjudication, In light of the importance of the lapse issue to the community at large, defendant’s ‘

calculated tactic of procuring a determination letter without notice should not be sanctioned.

. -1-
}P]a'in;-i]_'f.}\,.icﬂdnw Vista _Protéttion's Supplemental Brisf in Suppart of Motion for Summary 147
Adpudication Reparding Legal BEffect of Planring Director's Deternnination
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ARGUMENT

L

THE PLANNING DIRECTOR NO LONGER HAS TURISDICTION TO 1SSUE A
DETERMINATION OF NON-LAPSE OF LDA-786 BECAUSE THIS COURT HAS PRIORITY
' OF JURISDICTION AND BECAUSE THE COUNTY HAS PREVIOUSLY
; WATVED ANY RIGHT TO ASSERT JURISDICTION

A, The First Tribunal to Assume I'un'sdict_ion Over Certain Subject Matter
Cannot Be Divested of its Jurisdiction Through the Subsequent
Intervention of Another Tribunal Having Concurrent Jurisdiction

The law is well-settled in California that a court which first assumes jurisdiction over
certain subject matter does so to the exclusion of all other courts. “Tt s aﬁcn said that swhere two
courts have concurrent jurisdiction over a class of cases, the one which first assumes jurisdiction
over the subject matter of a particular controversy takes it exclusively, and the other court’s -
Junsdictlon may no ]onger be asseried aver that subject matter.” {2 Witkin Cal Proc. (4" ed
1596) Jurisdiction § 413, p. ]{122, Exhjbjt 1 attached hereto)

General principles applicable to controversies 1o which the same parties and
the same subject matier is involved are these: When two or more tribunals in
this state have concurrent jurisdiction, the tribunal first assuming jurisdiction
retains it te the exclusion of all other tribunals in which the action might have
been initinted. Thereafter another tribunal, although it might originally have
taken jurisdiction, may be restrained by prohibition if it attempis te proceed.
[Citations.] One reason for the rule is to aveid unseernly conflict between courts
that roight arise if they were free 1o make contradictory decisions or awards at the
same time or relating to the same controversy; anotier reason s 10 protect litigants
from the expense and harassment of multiple litigation.

tScofr v, Industrial Accident Commission (1956) 46 Cal.2d 76, 81-82, emphasis added.}

| Similarly, Browne v. Superior Court (1940) 16 Cal 2d 593 held; “[Wihere several counts
| have concnrrent junsdiction over a ccrtaiﬁ type of proceeding, the first one to assume and -
exercise such mnsdlctmn int a particular case acquires an exclosive jl]IlSd]CIlOIl Thereaﬂcr
another court, though 1t might onginally have taken jurisdiciion, iy whelly without power to

L inmterfere .. (Jd at p. 597, emphasis added )

P 2-
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And finally, as stated tn Cutting v. Bryan (1929) 206 Cal. 254, 257

it must be held. in conformity with the general nule of comity established by a
long line of authority, that the court which first takes the subject matler of a
litigation into its control for the purpose of administering the rights and remedies
with relation to specific property obtaing thereby junsdiciion so to do, to the
exclusion of the exercise of a Iike jurisdiction by other tnbunals, the powers of
which are sought to be invoked by parties or their pnivies to the onginal-action.

This rule of prierity in time also applies when the competing venues are not both courts
of law; i.e., where, as here, one venue is an administrative agency. In Scosf v. Industrial Accident
Commission, supra, 46 Cal.2d al pp. 88-89, the court engaged in a lengthy discussion of the
“general rale” of pnonty in 'tim.e and ultimately concluded that the yule applied cqually to a
dispute over jurisdiction between a superior cour! and gn aﬁminiﬂraﬁve agency,

In Scott, the competing agency was the Industrial Accident Commission (JAC). Scott
filed a personal injury suit in 'superim; court against Pacihc Company. Pacific Company argued
in defensc lthat the superior courl had no jurisdiction of the case because Scott was an employee
and the JAC had exclusive jurisdiction. Pacific Company then iritiated an epphcation to the 1AC
for adjustment of the claim. Scott demanded a stay in 1AC procesdings, which the IAC denied.
On appeal, the court held that this refusal of a stay was Jmproper because the supenor court had |
already exercised junsdiction over the matier.

Seott’s facts are similar to the facts here. This Courl has already exercised its jurisdiction
over this litigation, inclading the issuc of lapse of LDA-786. Dcfendém db_jcctcd to the Court’s
exercise of jurisdiction at the demurrer stape, and its objections were overruled. Feaning an |
zdverse deterrmnation on sammary adjudica‘[i{:»ﬁ, defendant then sought both assumption of
jurisdiction and a determination of the lapsc issue from the Placer County Planning Department.
However, 11ﬁ1ikc in Scott, defendant gave no notice of its request toe this Court, to MVP, or fo
the general public, thereby foreclosing any opportunity for MVP to sf;'ek a writ of prehibition
or t¢ demand a stay of the proceedingys at the Planning Depa.rtrﬁen:. This surreptiticus,
calculated activity resulted in 1i.1e: determization of the Planming Director whoch is now at 1ssuc.

 Scon’s analysis is dispositive here. Because this Court first assumed subject matter |

jurisdiction of the lapse issue, the County cannot attempt to sssert juriscisiion now,

-3
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B. Even if Placer County First Assumed Subject Matter
Jurtsdiction in this Case, 1f has Since Waived Junsdiction
And Mav Not Attempt to Interfere at this Juncture

Even if Placer County had asserted jurisdiction over the lapse.issue before the initietion
of this lawsuit, any nnght of priority it may have had was waived: (1) by its refusal to respond to
MVP’s requésis for action (Verified Complaint at ‘H] 7, 37, Exhibit 2; (2) by demurnng to the
wnt of mandafe cause of action in the instant lawsuit; and (3) by ch_n:,a-osing-_nct io Intervene.

Prior io i:ﬁtiating this lawsuit, counsel for MVP submitted a comprehensive legal analysis
to Placer County Counsel Scott Finley, requesting & determination, or at least a public hearing, on
the igsue of lapse of LDA-T786. As set forth in the verified complaint, no action was ever taken to
officially respond to this letter or even to acknowledge MVP's concerns. ! (Verified Complaint,
597, 37) |

Accordingly, the {irst cause of action in MVP’s complaint petitioned f.or a writ of
mandate to compel the County to hold a hearing on the issue of lapse, among other relief. The
County successfilly demurred on the arpument that its decision whether or not to evah.;atc or
revoke LDA-786 was a discretionary function which coluld not be compelied .thzough wiit of
mandate. {See Notice of Demurrer and Demuﬁ'er 1o Petittoner’s Petihon/Complaint, filed
August 232006, Exhibit 3 attached hereto) Lipnn the Co-unt;u"s DWR .ex parte application, the
County was dismissed from the case. (Ex Parte Aj:rpiicaﬁon for Dismissal, Exhibit 4 attached
hereto.) |

Sea World Corporation v, Superiaf Cowrt of San Diego County (1973) 34 Cal App.3d
494 held that even where an agency has pror jurisdiction, this jurisdiction muy be waived. In
that case, the two competing tribunals were the superior court and the Workers Compensation
Appeals Board {(WCAB}. The WCAB assumed jUiisdipljon fowr days before the superior court
assumed junsdiction. Sea World thus contended that the sﬁpcxior court was without jurisdiction

to award relief Hoivcvcr, the WCADB had voluntanly stayed s own proceedings, apparently

! 1t 32 curious that the County nwver so much as responded to MVPs request for a legal determnation of the lepse
issue, and yeb isseed 2 determination at defendant’s regoest inside of thres months.
) .
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deferring 1o the sapenior court’s jurisdiction of the matter. On appeal, the cowrt observed thet a
trjbﬁnal with priority of jurisdiction may thereafter waive it, which is what the WCAR did. (Jd.
at p. 503.) ['
Hcré, Placer County had cvcﬁ' opportunity to determine the issue of lapse prior to MVE’s
initiation of this lawsnit. It had afurthcr oppostunity to address the issue after being served with
the complaint. Instead, the County of Placer and the County of Placer Planning Depariment
(hoth of which were named as defendants in the complaint) chose to demur, averring that their
duty to make such a determination was-discretionary and defending their refusal to do so.
Accordingly, the Court itself recogruzed at the demurrer hearing that the Count;.w had chosen to
“gsjt on the sidelines™ and allow the parlies to litigate the dispute. The County confirmed this
desire by suhscquently moving 1o be dismissed from the action. This amounis to a waiver similar |
to that in See Werld. The County may not now try te ¢laim jurisdiction over the issue of lapse of

LDA-T86.

IL

MVP HAS NO DUTY TO EXHAUST ANY ADMINISTRATIVE REMEDY BEFORE THIS
COURT MAY MAKE A SUBSTANTIVE RULENG ON THE PENDING MOTION FOR
SUMMARY ADJUDICATION BECAUSE MVP WAS NOT APARTY TO THE PLANNING

- DIRECTOR’S DETERMINATION AND RECETVED NO NOTICE OF SAME

A There Is No Duty to Exhaust Administrative Remedies When
the Litigant Was Mot a Party to the Adounistrative Decision
and Where the Lawsuit’s Purpose 1s To Protect a Public Intercst

In Envirenmental Lav: Fund v. Town of Corte Madera (1975) 49 Cal App.3d 105, tile
appellant developers clatmed that the respondents were barred from seeking judicial recourse by
their failure to satisfy a ten-day lipitation ordinance almost identical to the Placér County Zoning
Drdinanﬁe applicable here. Placer County’s ordinance reads: “An appeal may be filed by any
person affected by a planmng department adininistrative action or interpretation . . .. An appeal
must-be filed within ten days of the decision that is the subject of the appeal .. . . {Flacer County |
Code, £ 17.60.110(B) 1) and (C)(1).) The ordinance at issue in Fruvironmental Law Fund read: 5
“Within ten days following the date c;f a decision of the planiing Commission ... the decision
-3-
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may be appealed . . . by the applicant or by any other interested party.” (Corte Madera Municipall
Caode, § 18, 46 070; Environmenral Law Fund v. Town of Corte Madera, supra, 49 Cal. App. at p.
1il)

In that case, resﬁndents were an epvironmental associztion and two individual residents
of the town, The déci’sio'n being challenged was th_e gran.t of a conditional use pcﬁnit for a
planned voit éevelepment. (74 atp. 110} No appéa! of this decision was taken to the town
c_ouncil within ten days of the decizion, or indeed at any 'tjm.ae thereafler. On Ih.is basis, the
appellant developers argned that the respondents were barred from judici-al relief because they
did not exhanst thew’ administrative remedies (Z.e., file an appeal} within the ter days provided by
the lnézal ordinance. The court 1ejected this conclusion: |

In the present case appellant developers, as the applicants, were the Giular
“parties” to the adraimstrative proceeding in which the permit was issued by the
planning commission. ... The minutes of {the public] hearings . . . show that
numerous named persons appeared at the heanngs and protested the proposed
permit or otherwise made their views known to the commission. It does not
appear that any of the respondents were among these persons, nor thar any of
them had notice of the proceeding.

{1d. at p. 113, emphasis added.) Similarly, and as set forth more fully in the concurently filed
Declatrations of Jefirey Evans and Angela Thompson, MVP had no notice whatsoever Izhar the
Placer County Planning Director was considering the issue of lapse of LDA-786 as a result of
the calenlated decision of Chevreaux and the Couniy te keep the determination “under
wraps.” MVT had no opportunity to conunent or otherwise acquaint the PManning Director with
the law applicable to lis determination.

The Environmenial Law Fund court further held:

{1t would appear that the doctrine [of exhaustion of edministrative remedies]
could and should be applied to bar [4] person fom judicial relief so long as 1t
involves no maore than private defaultin the exercise of privately held rights . ..

Application of the doctrine against these respondents, however, would invelve
substantially more. Because they have exercised a judicial remedy against
administrative action which they claimed 16 have been in violation of state law . . .
and becansc the administrative action affected the enture Town, respondents have
asserted rights whith they hold as members of the public or which [individual)

respondents . at least, holc as merabers of that substantial segment of the
public which 111-::[1)(1::5 residents and property owners of the Town,
. -
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Respondents are thus pursuing more than privately held rights, and are -
asserfing more than privately held grievances; they are acting as members of
the public and in the public intevest. Application of the exhaustion doctrine
against them, by reason of their “default™ in the administrative proceeding 10
which they svere not “parties” at all, would mean in effect the impritation of
their “default” to the public in the absence of any factual basis for such
imputation. In general, the doctrine would thits operate to bar the public from
redressing a public wrong; specifically, it would burden the public of the Town,
1 perpetuily ..

. For these reasons, we hold that the failiire of a private person to mhausr
an admtmsrmtnre remedy, against government actiok takesn in an .
administrative proceeding to whicl he was not a party, does not bar him from
. seeking judicial relief from such action by way of mforcm g rights which hie
holds as a member of the aﬂecredpubhc

(Id. at pp. 113-114, emphases added)

Thus MWE, _having had no notice of the Planning Director's determination and not being
& party to the deterraination, 1s under no duty to exhaust any adm'misﬁaiivg remed}-;. Moreover,
MVP is in the identicat position as were tﬁe respondents in Environmental Law Fund, being
comprised of members of the affected public and seeking to redfess a public wrong. The
determination of tapse of LDA-786 does not affcﬁi the private rights of only a few. 1t inplicates

the air quality and health of the entire town of Meadow Vista and the nsa'rby regon. Based on

| the holding of Environmental Law Fund, MVP is entitled to seek judicial relief from the

County’s illegal determination without first pursuing an appeal or any other admimstrative
emety.

B. There Is No Duty to Exhaust Administrative Remedies When the
Local Agency Has Faited To Give the Notice Required By Law

Exhaustion of administrative remedies is not required where the public agency Has failed
to give the notice required by law. (Temecula Band of Luiseno Mission Indians v. Rancho
California Water District (199€) 43 Cal.App.4™ 425, 433.) An incornplete or misleading project
descﬁﬁtion 15 tantamourt to a lack of notice. {Jd. at pp. 433-434, citing AMfeQueen v. Board of
Directors (1988) 202 Cal App.3d 1136, 1150, overruled on another point in Wastern Stares
FPetroleum Association v. Superior Cowrt (1995) 6 Cat 4™ 559, 570, fn 2.)

ST

Plamtiff Meadow Vista Protecton’s Snpj:lcm&nm'.i Brief wn Suppent of Mation for Summanry 16
Adjuctcation Regarding i.egal Effect of Planniog Direcior s Trelermunanon




THE ZUMBRIIN LAW FIRM
A Professional Compotation

IROD Wath Avenue, Suite F
Sacranento, CA 95821

| O]

- &y h ke

16
17
18
19
20

21

23
24
25
26.

27

28

Here, MVF was never notified of the Fiﬂnning Director’s pending determination of this
issue. {Declaration of Jeffrey Evans in Support of Plaintiff Meadow Vista Proteciion’s
Supplemental Brief 1 Support of Motion for S.ununary Adjdication Rag,ardin'g,.Legal Effect of
Planmng Director’s Determination and Declaration ofﬂmgelﬁ C. Thompson in Support of |
Plaintiff Meadow Vista Protection’s Supplemental Brief in Support of Motion for Summary
Adjudication Regarding Legal Eifect of Planning Directer’s Determination ﬁfed concurrently
herewith.) The first notice MVP received that the Planrin g Director was even considering the
155ue was-on May 18, 2007 when defendam filed a copy of the dcfermination letter with this

Court. {Ibid.}

[n the recent case of Calvert v. County of Yuba (2007) 145 CalAppﬁl”‘ (13 {upon which

'dcfer_ndani'has relied extensively in its recent motion forjudgment on the pleadings), it was held

that a county’s determination of vested rights to surface mine triggered the due process rights of

'nearby ]andou.;m;rs. (Id. atp. 627.) The Calvert court ruled thar the County’s determination of

vested rights was invalid because no netice or hearing was provided to the neighboring
fandowners befare their property was effectively “taken” by the ve;r;red rights determination.

In 115 pending motion for judgment Gﬁ the pleadings, defendant relied on objectibnablc
opinion testimony and & misreading of Calvers in support of'its contention th.;.ut its asphalt
oﬁf:rat:mns are part and parcel of its surface mining. However, Cafve?r has strict novice and
hearing rules which would apply to defendant’s surreptitious, back-door procurement of a
“determination” that LIDA-786 has not lapsed. |

Calvert cxplaih::d that “[tThere are three general tvpes of actions that local government
agencies take 1n land use matters: legisiative, adjudicative and mninisterial ” {fd atp. 622, citing
Longting Cai, Land Use (Zd ed. 1987) § 11.10, p. 985, attached hereto as Exhibit 5.) Of these
three, adjudicative actions are the 6niy ones wrich ‘*implicéte[] a significant or substantial
property dcpri{'ation {which)] gcﬁcrally requires the procedural due process standards of
reasonable notice and opportunity to be heard.” (Jbid) It was into the adjudicative category that
the vested rights decision in Calvere fell. (Jd at p. 626.) Accordingly, the court observed that

“Saf public adjudicatory hearing that examines all the evidence regarding a claim of vested

ke .-3_ ’
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rights . . . will promaote [the policies of the relevant statute] much more than will a mining
owner's one-sided presentation that takes place behind an agency’s closed doors.” (Id. atp.
£25, emphases added.j The court noted that 1hE‘..“pr0pert}f owners adjacent to the proposed
mining have significant proﬁrty interests at stake™" and held that the lack of notice or heaning
viplated the owners’ duc-pmcess rights. (/. atp. 626.)

Similarly, defendant has obtained a determination of non-lapse based on a “one-sided
présentaﬁon" which took place “behind an agency’s closed doors,” withour notice toIMVP or any
other affccted party. Now, defendant seeks to invoke this “determination” as having binding
effect orf this Court and this Court’s decision on MVP’s pending MSA. At the very least,
defendant will claim that MVP must exhaust its administrative remedy of appeal ai the local
agency level before t_his Court can make any further determpination on the issue of lépse. But
bcéause the nature of the de;lcrminétio‘n is akin t6 the vested righis determination in Calvert, and
because tﬁc notice required by Calvert was not given to MVP or té any other property owners,
MVP has nio duty to exhaust any administrative remedy before seeking jud{cial recourse. (See
Temecula Band of Luiseno Mission Indians v. Rancho California Water District, supra, 43

Cal. App.4® atp. 433)

ILIR

THE MARKEY DECISION INVALIDATES THE PLANNING
DIRECTOR'S DETERMINATION AS A MATTER OF LAW

Furthermmore, the Planming Director’s detenmination 15 not binding on this Court or

otherwise because it i5 facially invalid as a matier of law. As set forth in Markey v, Danville
Warehouse and Lumber, Inc. (1953) 119 Cal. App.2d 1, a county or mmumcipality ma}'s not issue 2

penmit or make a determination which is contrary to the express terrns of a county zomung

“prdinance.

In Markey, the county issued a building permit for a concrete mixing plant on the basis uf.
“é favorable opinion of a Deputy Dustrict Attomey and épprova.‘l of the County Planning
Commission™ {/d at ». 6.) However, the applicable county ordinarice allowed land use permits
te be issued “for enwumerated purposes oniy.” ub!d'].. Thaose purposes-did not_include corcrete
0.
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plants. Nevertheless, appeliant argued that the county's subjective analysis and subsequent

| jssuance of the permit validated the use. In rejecting this argument, the court stated:

Fresno (1973) 34 Cal.App.3d 813))

The Board [of Supsrvisors] has then no power to grant such permit [unless] the
ordinance is amended through proper legislative procedure. [Citation.] Even an
express permit granted by the board contrary to the terms of the ordinance would
he ofno effect . . .. fAJcts of the adminisirative and legal functionaries involved
casm certainly no more influence the force of the ordinance or cause a vested
right in appellants or an estoppel than an mvafidpermrf af the Board af
Supervisors iiself” -

({d atp. 6-7, emphases added.)

' Apparently, the sole basis for the Planning Director’s defermination is a February 28,
2007 ]lcts er from dcfen.dant’s counsel. The detcﬁninatmn letter cites no independent ]agai
authority and does not purport to have solicited input from any other source. Moreover, the
de'temnnat'ion'rehes on defendant’s representation that the asphalt use is “intermitient” a
description that does not appear in the relevant pa.rmit, does nct appear m amy minutes of the.
permit hearing, does not appear in the Placer C-ouniy Code, and does not appear in the
defendant’s Reclamation Plan. (See MVE’s Reply Brief in Support of ‘\dmmn for Sumrnary
Adjudication {iled on WMay 10, 200? ) Maorcaver, i is undupured that defendant did not produce
asphalt from 1576 until 2001, or from 2002 through the present. One summer of asphall
production in thé space of 31 years and no use at all for 26 vears is hardly “intermittent” or
's*;asonal use and is hardly a use based on “market” forces. |

The Planning Director cannot unilaleraily exempt an entire operation from the mandatory

provisions of the County Code solely on the basis of the one-sided rep-rescnlations of the permil
hinlder. “J‘.\’-efther.a ity nor its staff should be able to rutlify a zonirg low by a non-legisiative
act, such as issuing d permit.” (Wilson v. City of Laguna Eeacﬁ {1992} 6 Cal. App.4™ 543., 558,

emphasis added, eiting Magruder v. City of Redwood (1928) 203 Cal. 665 and Pettit v. City of

According to Markey and Wilson, e mandatory provisions of a local ordinance cannot
be supplantéd, even by “a favorable opinion of a Deputy Distriet Attomey and approval of the

County Planning Commission.” (Markey v. Danville Warehouse and Lumber, supra, 119

_— —— -10-
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i have lapsed.” (Placer County Code § 17.58.160(B32), emphasis added.) Section 17.02.050 does
not vest the Planning Director with anthonty to exempt individval private parties from the Placer

County Zoning Ordinance under the guise of an “interpretation.™

C. The Planning Director’s Determination 1s Entitled To No Deference :
Or Preferential Treatment Based On The Analyses In The Agnew And Yamaha Cases

In raviewing the vahdity of a formal regﬁlation, such as a zoning ordinance, a court must
give due deference to the enacting body. However, an agency’s determination as 10'- the
constraction of 2 regulation or statute 35 not en.titied to special deference by a rc\!ﬁWing court.
The agency's inierpretation is merely “one of several interpretive tools that may be helpful”
(dgnew v. State Board of Fqualization (1999) 21 Cel4™ 310, 322, emphasis added .}

... Anagency interpretation of the meaning and legal effect of a statute 18
eniitled 1o consideralion and respect by the courts; however, unlike guasi-
legislative regulations adopted by an agency to which the Legrislawre has contided
the power to “make law,” and which, 1f authonzed by the enabling legislation,
bind this and other courts as firmly as stamies themselves, the binding power of

an agency's interpretation of 4 statute o regulation Is contextual: fts power to
persuade is both circamstantial and dependent on the presence or absence of
Juctors that support the merit of the inferpretation.

{(Yamaha Corp. of America v. State Board of Equalization (1998) 19 Cal. 41, 7, cmphasis
added) | _

In Agnew, the issue was whether the Board of Equalzation had cormrectly inferpreted
certain provisicns of the Califorma Constitution and the Revenue & Taxation Code fo require
pavment ol interest and 1axes as a prerequisite to bringing either an administrative or judicial
action for .‘d refund. The cotrt held that the agency’s interpretation of the statute was not enfitled
to the kind of deference afforded 1o a fonnal statute or regulation: | |

Because the policy at issue here is not a formally adopted regulation, and the
Board does not clain that 1ts mterest prepavinent pohicy constitutes a long-
standing adinimstrative construction of either article X1II. sectien 32 or section
69331, we need not defer to any administrative understanding of the meaning of
those provisions. '

{Agnew v. State Board of Equalization, supra, 21 Cal.4™ at p. 322, crophasis added.) .

-
P
2
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Sirmlarly, in Yamaha, the appellate éﬂuﬂ had ruled that the Board of Equalization’s
published annotation interpreting a pertinent statuie was cdntro]ling and dispositive of the case.
The Supreme Court overruled the appellate court, holding that an agency's mterprelation of a
stam.te is not entitled to the kind of deference due to legislative or quasi-lcgié[ativ:_: actions. The
court exerpiées its i.ndependent jndgment in reviewing such agency interpretations ang uphelds
them only insofar as the facis and circumstances of the case support 1he agency’s conclusion.

~ Coutts must, in short, independently judge the text of the statute, taking inlo
account and respecting the agency's interpretation of its meaning, of course,
whether embodied 1n a formal rule or less formal representation. Where the
meaning and legal effect of a statute is the issue, an agency's interpretation 15 one
among several tools available to the court. Depending ou the context, it may be
helpful, enlightening, even convincing. it may sometimes be of little worth.
[Citation.] Considered alone and apart fram the context and circumstances that

produce them, agency interpretations are not binding or necessarily even
authoritative. ' '

(Yamaha Corp. of America v. State Board of Equalization, s;upra, 19 Cal.4™ at pp. 7-8, emphases
added.) | |
Giving all dve dcfcréncc to the Planning Director’s determination in this case, the facts
surrgunding his “interpretation” of Placer C_ount} Code section 17.5 8.160(]3)(2) are highly
suspect. The determinatiop was made without MVP’s knowledge or input, even though the
Placer Planning Department was an original paﬁy to the instant case. It was ap'parenﬂjf based
solely on the one-sided representations of defendant’s attorney, w&ho did not even disclose to the
Planning Director that there was a mofion fﬁr summa@ adjudication then pending on the |
identical issue. The Planning Director does not lsay that he consulled with Count'y.' Counsel prior
to haking his determination and he did =0 withowt the benefit of the exhaustive legal briefing l1‘nat
has been submitted to this Court. Thus, in this context, the Planning Director’s tnterpretation is
neither helpful, enlightening nor convincing. It falls into the category ofbm:ng “of little worth.™
(Ibid ) Tt is the courts® role and responsibility to “independently judge the text of the statute™ {o

determine whether the agency’s inlerpretation is comect. (/bid.)

i
i
i 14_ - m—
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[ D. The Determination Fails To Safisfy the Basic Procedural Critena of Placer

Counfy Code Secion 17.02 050{E} Retative To Planning Director Interpretations

The Placer Countjf Code provides: “Qfficial interpretations {of the Planning Director]
shali be: (13} 1o writing, and shall quo.tc the provisions of this chapter being interpreted, tagether
with an explanation of their mearung (;»r applicability 10 the particular or general circumstances
that cansed the need for intcrpr'etation; and (2) Distributed to the board of supervisors, planning
comunission, developmenl review committee, aﬁd -rﬁembers of the planﬁing department staft.”

The Planning Director’s defeamination letter cites the section number, but does not quote
the language of section 17.58.160{B}(2) which 15 being interpreted. . Also, while the letier shows
copies to the Board of Supervisors and the Planning Commission, it does not show thal 1t was |
copied to the Dcvslqpment Review Coﬁnnjttéc or to any member of Planning staff,

This failure to comply with the basic requirerents for Planning Director interpretations is
funher grounds for its mvahdlty and forther reason to exclude it from havi Ing any bcanng on this
Court’s rating on the motion for summary adjudication or the motion for Judgmcnt on the
pleadings.

CONCLUSION

For the forcéoing reasons, it is respectfully submitted that the determination letter does
not preciude this Count from issuing a substantive ruling on the merits of the Motion for
Swnimary Adjudiéaiion, and that the determination letter has no precedertial effect.

Furthermore, MVP respectfully requests that the Court deny defendant’s Motion for Judgment on
the Pleadings.

DATED: May 25, 2007. Respectfully submitted,

RONALD A. ZUMBRUN
TIMOTHY V. KASSOUNI

ANGELA C. THOMPSON
THE ZUMBRUN.LAW FIRM

B“_Q)&féﬁf& C_ O nory—
ANGELA C. THOMPSON
Attorneys for Petitioner and Plainnff
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{DRC), the hearing body may waive the ten-day waiting
period and may establish an effective date for the variance
action at any ume following the conclusion of the public
hearing, not to exceed the origina! ten-day waiting period.

F.  Time Limits and Extensions. A variance is subject
to the time limits, exiension criteria and other provisions
of Section 17.58.160 of this chapter. (Ord. 5126-B (part),
2001

Administrative approvals—Relief
from standards

The County recognizes that its geographic diversity
makes the application of uniform standards for setbacks,
height, lol size, and accessory building size limitations
occasicnally illogical and overly restrictive. In order o
create a simplified procsss for obtaining relief from these
standards, where specific topographic, vegetative, gea-
graphic, andfer pre-existing conditions warrant relief, the
county has created an admimisirative approval process.

A, Administrative Approval. An admipistrative ap-
proval may be granted 1o allow partial relief from the be-
low-mentioned types of standards unless such relief is
sought after a viclation of the standard s willfully and
ilfegally created.

1. Up o a 50% reduction in the required serback
from any road gasement where the minimum setback for
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the applicable zone district {without consideration of the -

recessary adjustment related to road casement width) is
mel, . . )

2. Uptoa $0% reduction in the minimum setback
from any man-made canal;

3. An increase of not more than 5§ feet or 109,
whichever 15 less, in the hetght of any structure, fence or
other feature to which a height limiu applies;

4. Up toa 10% reduction in parking standards;

5. LUp to a 50% increase in the permipted size of a
residential or agricultural accessory structure;

& Any signing proposal where the new sign js closer
to conforming with the current applicable standards than
the sign that is being repiaced.

B.  Application and Pracessing. A request for an ad-
ministrative approval shall be ftled with the Planning De-
partrrient and processed as provided by Sections 17.58.020
- 17.58 550

C. Actionon Administrative Approval. The Planning,

Director, or his designee, shall approve, deny, or condi-

tonally approve each request made under this section.

b, In erder to awthonze relief from the standards
noted above the Planning Drirector must deternine that the
following circumstances exist:
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a.  Relative 10 A1, above, [t is unlikely that in the
foreseeable future the affected roadway will be widened
such thal the siructure authorized at the reduced setback
will be an obstruction of any Iype and the minimum set-
back applicable in the base zone is still metand that a new
structure built at the new setback is notincompatible with
surrounding improved properties.

b Relative 1o A2, above, The reduced setback from
the canal i3 not likely to jecpardize the canal structure, nor
threawen the quatity of waster in the canal, nor irthibit ac-
cess to the canal. .

¢, Relative 10 A3 abave. The increased height is
essentially de mamimus due to elevation differences be-
tween properties, or so small a change as to be unnotice-
able. :

d.  Relative to A.4 above. The required number of
parking spaces s unreasonable given the specific devel-
opment proposed on a site and the Yikelihoed of 2 change
in use that would require more parking, is Temote.

¢.  Relative 1o A 5. above. The property is propor-
ticnately larger than the minimum parcel size upon which
the standard is based and the property is located in an area
of generally larger (than the minimum) parcels and the
larger accessory building has setbacks which are propor-
tionately greater than the minimum.

f.  Relative to A6, above. The new proposed sign is
substanuially closer (o meeting the current standards than
the sign being replaced and 15 considered 10 be an im-
provement over the clurent situation.

2. Conditions of approval. In approving relief from
the above mentioned standards, conditions shall be placed
on the approval to ensare that the conditions which justi-
fied the actjon are mainiained over fime, OT 4re necessary
txeliminate or minimize any adverse affect on a neighbor-
ing property, Of are necessary to ensure compliance with
the intent of the standard being modified,

. Effective date, time limits, and extensions. The
administrative approval shail become effective on the 117
day afier approval by the Planning Director, or his desig-
nce. An applicant may seek review by the agency directar.
An appeal may be filed pursuant to  Section
17.60.110{A} 2}. The decision shall be zet aside apd of no
gffect until resolved by the agency direcior ar the appeal
body. o

Administrative approvals shall be subject 1o the time
limits, exiension criteria and other provisions of Section
17.58.160 of this chapter, (Ord. 5373-B (part), 2005)

17.66.110 Appeals.
Decisions of'the planning director, agency director, the
zoning admimistratos, the environmental review commit-



" 1ee, the parcel review commitiee, 1he desimnisile review
comminee, the development review committes and the

planning commission may he appealed by an applicapror’

by any aperieved person as provided by this section.

A&, Appeal Subjects and Jurisdiction. Actions and
decisions that may be appealed, and the authority 1o act
upan an appeal shall be as follows:

I.  Adminisiration and Interpretation. The fellowing
actigns of the planning director and hisher s1aff may be
reviewed by the agency director and, thereafler, may be
appealed 1o the planning commission and then to the board
of supervisors:

- a.  Determinations on the meanping ot applicability of
the provisions of this chapter that are believed to be in
errar, and cannot be resolved with staff:

_b. Any determination that a pennil application or
information submitted with the application is incomplete,
pursuant to California Government Code Section 6564 3.

2. Land Use Permit and Hearing decisions. Rulings
of the planning direcior, agency director, the zoning ad-
ministrator, the degignisite review commitiee, or the parcel
revigw commitles {other than road improvemant require-
menis) may be appealed to the planning commission and
then to the board of supervizors. Rulings of the parcel re-
view commifee related o road improvement requirements
may be appealed 1o the agency director [see Section
1620090 of the Placer County Code} and. then to the
board of supervisors. Rulings of the planning commission
may be appealed directly to the beard of supervizors. Rul-
ings of the development review commitice and the enyvi-
ronmental review commitiee may be appealed to the hear-
ing body having original jurisdiction in the matter being,
appealed. (Note: See Section 17.60.050 (Decisions of the
planning commussion and board of supervisors) for a dis-
cussion of he votng requiretnents of appeal bodies )

B, Who May Appeal.

I. - Anappeal may be filed by any person affected by
a planning depariment administrative action or interpreta-
tion as described in subsection (A3 1)

2. Ahearing decision described in subsection (AN 2}
may be appealed by anyone who, in person or through a
represemative explicitly identificd as such, appearcd a1 a
pubhic hearing in connection with the decision being ap-
pealed, ar who atherwise informed the county n writing of
the nature of hisher concerns before the hearing.

3 4 representative of a county department present-
ing departmental recommendations al a hearing shatl am
be authorized to appeal a decision reached at such hearing.

. Filing of Appeals

1. Timing and Form of Appeal. An appeal must be
filed within ten davs of the decision that i1s the subject of

the appeat; appeals filed more than ten davs after the deci-
sion shall not be accepted by the planning depaftment. &
natice of appeal shall be in wriling, shall specify the deci-
sion of portion of the decision being appealed, shall in-
clude a detailed state of the factual andéor Tegal grounds
upen which the appeal 1s being taken and shall include
other information reguired by the planning direcior, and
may include any explanatery materials the appellant may
wish to furnish within thiree {30} days of the date of filing
the appeal, the appellant shall provide to the Planning De-
paniment al! written malerjals which the applicant desires
the appellate body t¢ consider at the appeal heanng, in-
cluding, if applicable, any proposed changes to the project.
The appeal shall be accompanied by the filing fee set by
the most current planning departnent fee schedude.

2. Filing and Processing. An appeal shall be filed
with the planning director, wha shall process the appeal
pursuant to this section, including scheduling the matter
befare the appropriate appeal body

3. Effectof Filing. In the event of an appeal. the de-
cision being appealed shall be cel aside and of no effect
until fina! action by the appeal body pursuant to this sec-
Lion. )

4. Appellant not project applicant. In the event that
the person filing the appeal is not the applicant for the pro-
jectthat is the subject of the appeal. a copy of the natice of
appeal shall be provided 1o the applicant within ten (10)
days afler receipt by the Planning Director. A copy of all
miatetials received from the appellant pursuant to subses-
tion {c){1) herein shall also be provided to the applicant
upan the applicant’s request, Noi Jater than ten (10} days
prior lo the date of the hearing, the applicant shall submit
(o the Planming Department any respansive materials to the
appeal that the applicant wishes the appellate body to con-
Sider.

[ Processing of Appeals

1. Extension of Prior Permit, Where the subject of an
appeat is a business or activity in conlinuous or ongoing
seasonal operation pursuant 1o a previgusly issued permit,
the beard of supervisors may grant a temporary extension
af the previously issued permit pending the eutcome of the
appeal, but no longer than sixty days from the date ol expi-
rauon. The tempeorary extension may be granted only in a
public meetng of which all appellants of record have been
indiadually notified, and at which all interested parties are
given an apportunity o be heard.

2. Report and Scheduling of Hearing, When an ap-
peal has begn filed, the planmng director shall prepare a
repurt on the matter and shall schedule the matter for con-
sideration by the appropriate appeal body identified in
subscetion A of this section after completion of the report.
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1. Board Assumption of Appeal Hearing Authority.
Inany cace whete a ruling of the agency director Or zoning
administrator has becn appealed to the planning commis-
sion, the board of supervisors may determine that they
shall hear and decide upon the appeal instead of the plan-
ning commission. A decision for the board to assume ap-
peal authority shall oceur through the vate of three or more
board members at a regular mecting of the board of super-
visars, cither before the distnibution of public notice for
the planning commuission hearing, or within ten days after
2 continued hearing before the commission,

4. Acton and Findings.

a.  General Procedure. After an appeal has been
scheduled fer consideration by an appellate body, the ap-
pellate body shall conduct 2 public hearing pursuant o the
provisions of Section 17.6(.140 (Public hearing). At the
hearing (= hearing conducied “over again™), the appellate
body shall initiate 2 discussion limited 1o only those issues
thal are the specific subject of the appeal, and, in addiion,
the specific grounds for the appeal. For example, if the
permit for a project approval ar denial has been appealed,
the entire project will be the subject of the appeal hearing,
however, if a condilion of approval has been appealed,

then only that condition and issues directly related 1o the -

subject of that condition will be allawed as par of the dis-
cussion by the appeilate body.

i.  The appeat body may affirm, alfirm in part, or
reverse the achion, decision or delcrmunation that is the
subject of the appeal, based upon findings of fact sbout the
particular case. The findings shall identify the rezsons for
the action on the appeal, and verify the compliance or non-
eompliance of the subject of the appeal with the provisions
of this chapter

ii.  When reviewing a decision on a land use permit
{Anicle 17.58), the appellate body may adopt additional
canditions of approval that may address other 1ssues or
concems than the subject of the appeal, only if such other
issues or concerns are substantially related 1o the subject of
the appeal.

iil. A decision on an appeal by an appeal body may
also be appealed as provided by subsection A of this sec-
tion, provided that the decision of the board of supervisors
on an appeal shalh be Hnal.

b, Appeais 1o Board. When a decision of the plan-
ning commission has been appealed to the beard of super-
visors, the bnard may choose to nei conduct 2 hearing on
the appeal, based on their review of the report and action
of the planning commission. Such action by the board
shall constitute affirmation ofthe decision being appealed.

c.  Time Limits on Appeaks. Upon receipt of an ap-
peal in proper fomm, the planning director or clerk of the

board of supervisors, as applicable, shall scheduhe 1he mat-
wer for consideration by the appropriate appeal body. The'
appeal body shall commence a public heating on the ap-
peal within ninety days of its proper filing, or within such
other time period as may be mutuallv agreed upon by the
appellant, in writing, and the appeal bedy, inwriting. 1he
public hearing 15 not commenced within ninety days, oran
alternative time period 5 not agreed vpon by the appellant
and the appeal body, the decision rendered by the last
earing body shall be deemed affirmed. {Note: Once
comerenced, a public hearing on an appeal may be contin-
ued froem tirne 1o Uime for good cause.)

5. Withdrawal of Appeal—Hearing Decistons. After
an appeal of a decision has been filed, an appeal shall not
be withdrawn excepl wilh the consent of the appropriale
hearing body. (Ord. 5373-B {part), 2005; Ord. 5126-B
(part), 2001)

17.60.124 Noaconforming uses,

Mo land vse permit shall be approved pursvant o Arti-
cle 17.58 (Dnscretionary Land Use Permit Procedures}
which results in the crealien of a nenconforming use of
land or butlding, or which makes any existing use, buwild-
ing or steveture nonconforming as ta the provistons of this
chapter. A nenconierming use of land or buildings may be
continued, changed or replaced only as provided by this
section. Monconforming motile homes are covered by
Section 17.56. 150{E).

A Noncornforming Uses of Land. A néncanferming
use of land may be continued, transferved or sold. provided
that no such wse shall be enlarged or increased, nor be ex-
tended 1o ocoupy a greater area than that which it lawtutly
occupied before becoming 2 nonconforming use. Addi-
tianally, non-confarming uses shall not be enlarged, ex-
tended expanded nor increased 1o occupy alarger area, nor
a more inlensive use than that which it was characterized
by in the prier twelve months.

‘B.  Nonconforming Buildings. A nonconforming
building may continue o be used as follows:

I. Changes to Building. The enlargement, extension,
reconsiruction or structural alteration of a building that is
nonconforming only as to height and setback regulations,
may be permitted if such additions or improvements con-
form wx all other applicable provisions af1his chapter {See
Sections 17.54.020, 17.54.130, 17.54.140, 1 7.54,150, and
17.54.160), and the exterior limits of new copsouction do
not encroach any further into the sethack or the height
limit than the comparable portions of the existing buttding.

2. Maintenance and Repair. A nonconferming build-
ing may undergo pormal mainienance and repairs, pro-
vided that the work does not exceed fifleen percent of the

HoA
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