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February 17, 2010

Placer County Board of Supervisors
¢/o Paul Thompson

Assistant Depnty Director

Placer County Planning Department
3091 County Center Drive

Aubum, CA 95603

Re: Summary of APPEAL of Planning Commission approval of Livingston's Concrete Baiwch
Plant Conditional Use Permit {(PCPA 20050072)

Dear Supervisors,

On February 1, 2010, the Planning Commissioners approved the above-referenced project and
an gccompanying Environmental Impact Report (“EIR™) and Statement of Findings for a cement
batch plant in the Ophir area. These decisions were based on flawed and incomplete information
and analysis. On behalf of our client, the Ophir Area Property Owners Associalion, we appeal
the Planning Commission’s approval of Livingston’s Concrete Batch Plan Conditional Use
Permit (PCPA 20050072).

The Ophir Area Property Owners Association requests that the Board set asidc the Planning
Commission's approval of the project and all related approvals or actions including, but not
linited to, the Planning Commission’s approval of the preject, the Planning Commission’s
approval of the EIR for the project, and any concurrent or subsequent approvals or entitiernents
approved or granted pursuant to or in cenjunction with the Plarming Commission’s approval of
the project. To the extent that the Board now has original jurisdiction over the project, the EIR,
and related approvals, we request that the Board deny the project due to s inconsistency with
applicable state and local laws, ordinances and regulations, or, at the very least, that the Board
remand the malter 1o planning staff to revise and reanalyze the project in light of the procedural
and substantive requirements of slate and local laws, ordinances and regulations.

On behalf of the Ophir Arca Property Owners Association, we request that the entire Planning
Commission record be transferred to the Board of Supervisors for this appeal. We hereby
incorporate by reference and rais¢ as substantive points of appeal, each of the 1ssues raised in the
attached written commenis regarding the projects’ potentially significant adverse environmental
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effects and other inconsistencies with state and local laws, ordinances and regulations from
Kenyon Yeates dated February 3, 2010 (Adtachment A) and the Ophir Area Property Owners
Association (Attachment B) as supported and amplified by the evidence (or improper lack
thereof) i the County’s administrative record for this project.

1, SUMMARY OF GROUNDS FOR APPEAL

A. TaE FocuseD EIR FAILED To COMPLY WITH CEQA’S ENVIRONMENTAL
REVIEW REQUIREMENTS.

The EIR for the project failed to adequately investigate or describe the existing envirommental
conditions or to acknowledge several potentially significant adverse environmental impacts to
the existing environment in¢luding, but not limited to, land use, groundwater resources, gir
quality, noise, aesthetics and road conditions. The EIR is described as a “focused EIR™ that
analyzed and disclosed the potential impacts only for four envirenmental resource arcas (land
use, transportation, hydrology and water quality, end noise). The EIR omitted some resource
areas where the initial stody identified potential unpacts (air quality and aesthetics) by
implementing mitigation measures at the initial study phase and concluding ne further
environumental review was necessary. By limiting the review of these arcas, the EiR failed to
mcet CEQA’s requirements to analyze and disclose the project’s potentially significant impacts.
The burden of prowviding the necessary information on these potentiaily signiticant adverse
environmental effects was thereby improperly shifted to the public.

i, INACCURATE FROJECT DESCRIPTION
{a} S1ZE OF TNE TOWER

The EIR project description must be revised to describe a 45-foot tower rather than a 57-foel tall
tower. Although the Conditional Use Pepmit Application submitted in December 2008 stated that
the project will now only use a 45-foot wwer, the EIR described a 57-foot tower. The FEIR
releascd in September of 2008 did not revise the Project descriplion to inciude a 45-foat tower.
The Project Description i the EIR mmst be revised to reflect the change in the tower height

The area is zoned for a maximum height of 45 leel and a variance is necessary 10 allow fora 57
foot tower. If the FEIR is approved with the description of a 37-foot tower, there is no assurance
that the Project tower will be limited 10 the 45 feet, [t i1s possible for Livingston’s 1o later apply
for the variance for the extra height and claim that no further environmental review 15 necessary
since a cerified EIR analyzed a tower up to 57-feet in height. 1f the EIR description t8 revised to
describe only a 45-foot tower (as the applicants now claim they are planning on building) then, if .
a variance is requested for additional height, the County must determine whether the additienal
height constitutes a substantial change to the project and requires additional environmental
review under Public Resources Code, section 21166, As the Project Description stands, with a
57-foot tower, there is no assurance that the Project will be limited to a 45-foot tower,

(b) POTENTIAL FUTURE PHASES OF THE PROJECT
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The cutrent batch plant conditional use permit application is for a maximum of 300 cubic yards
of concrete per day. Other Livingston’s batch plants produce from 120 to 230 yards per hour.
This plant will have approximately 1/4 to 1/8 the capacity of other Livingston’s plants.

- Livingsion’s president indicated at a public meeting that the company anticipated expanding this
facility in the future under faverable business conditions. This is particularly concerning given
that the proposed smaller facility will cause potentially significant water, noise, air and aesthetic
impacts discussed below. Under CEQA, the EIR must analyze the full anticipated project rather

~ than focusing only on the smaller temporary project.

i, POTENTIAL IMPACTS TO EXISTING WELLS IN THE AREA

The EIR failed to adequately investigate and disclose the potential of a substantial decrease in
the volume of groundwater pumped from nearby wells due to onsite pumping of up to 10,000
gatlons of water per day / six days a week for operations of the plant. First, the EIR failed to
provide information about the baseling groundwater conditions. Under CEQA, the bascline
environmental condition is critical to any meaningful assessment of the cavironmental impacts of
a project because the significance of environmental impacts cannot be determined without first
setting the baseline.'

The EIR alse failed to adequately investigate the potentizl long term effects on neighburing
wells. The EIR used the Departiment of Public Health guidelines for selecting pump capacity of
the tested well using a 72-hour aquifer test. This methed, however, is only a rule-of-thumb
method that provides no information regarding potential third-party impacts te wells in the
surrounding area. The limited pump test conducted did suggest the potential to affect nearby
wells with a constant linear decline of a neighboring well by ncarly one foot in the 72 hours. The
EIR failed to follow up with a more thorough investigation and analysis to determine the actual
projected long-tenm effect of the prolonged pumping of 10,000 gallons per day. The EIR failed
to tncorporate any mitigation measwres such as monitoring of surrounding wells or requiring
reduced pumping on Livingston property or importing additional sources of water 10 address
potential leng-term impacts. Please refer to the technical memos by Parker Groundwater and our
letter to the Planning Commission for 2 mere thorouph discussion of Lhis issue.

iit. INADEQUATE NOISE ANALYSIS

The EIR relied on a faulty noise analysis to conclude that there would be no impacts resulting
from the operations of the batch ptant 12 hours a day/ six days a week. The Ophir Arca Property
Owners Association submitted an expert review of the EIRs noise analysis that detailed the
EIR's failure to accurately disclose the potentially significant noise impacts resulting from the
concrete batch plant operations. Please refer 10 the Noise Impact Review and Report by Dale
LaForest & Associates and our letter 1o the Planning Commisston for more detai] on this issue.

! Save Our Peninsulo Committee v. Monterey County Board of Supervisors (200013 7 Cal 4th.99, 119, Coungy of
Amador v. E! Dorado County Water Agency (199%) 76 Cal App.9th Y31, 955,

dp
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One of the most significant issues is that the existing noise tevels in the Project vicinity already
exceed the County’s Noise Ordinance standards. Under CEQA, where the existing noise levels
are-already in excess of the maximum acceptable neise level, an EIR needs to consider whether
the cumulative noise impacts would be sigmificant with the addition of the project. The
Livingston's EIR improperly concluded that the project’s impacts would not be significant
because it would not exceed 3db which is vsually required before most people will perceive a
change in noise levels. Under CEQA, the EIR must not merety rely on the 3db level but consider
whether this Project wall cause a tipping point of cumnulative noise problems.

iv. FAILURE TO INCLUDE ANY ANALYSIS OF AIR QUALITY IMPACTS

The EIR contains no air quality section, The initial study for the project identiticd potentially
sigmiticant air quality impacts, however, the Planning Department improperly concluded that air
quality impacts digd not need further study with the implementation of certain mitigation
measures based on standards set by the Air Pollution Control District. The EIR lacked any dnta,
evidence or analysis upon which the conclusion of no impacts and the mitigations were based.”
[n order to fulfil] the informational purposes of CEQA, the EIR must disclose the ¢vidence and
analysis that supports the agency’s conclusion. Here, the unsupported conclusions in the initial
study precluded the required detailed information and analysis of the Project’s air quality
Hnpacts.

Please refer to the expert report prepared by Autumn Wind Associates, Inc and our letter to the
Planning Cominission which detail the omissions of the EIR with regard to potential project-
related emissions and pollutants.

y. INCOMPATIBILITY WITH SURROUNDING LAND USES

The EIR failed to adequately analyze the impacts of a batch plan in this area in light of the
surrounding uses. The EIR concluded that the project is consisient with the existing and planned
land uses for this area because the site is presently designated for Commercial uses and zoned
Heavy Commercial (C3-1UP-DC) which allows manufacturing and processing uses. The EIR
failed to take account of how the area has actually developed over the last 20 years. Uses
surrounding the project site are not large industrial type uses but rather commercial uses that are
integrated inlo the rural character of the arca. These uses include a prepane company, landscape
products and paver stone supplicr, a tractor dealership, a cabinet company, a fence company, a
door company, a mobile home park, and several rural residences. A cement batch plant will be
of greater intensity, density, and gencrate more environmental impacts than any these other
existing commercial uses. Furthermore, the site is designated DC (Desigr Scemc Corridor). The
Design Corridor designation is intended to “protect and enhance the acsthetic character of lands
and bxiildings within public view™ and “to minimize any adverse impacts of contlicting land
uses.”

2 Protect the Histaric Amador Waterwaps v. Amedor Water Agency {20043 116 Cal Appdth 1099, 11115 see also
Citizens Assn. for Sensible Development of Bishop drea v. County of Inyo (1985} 172 Cal.App 3d 151, 171
Topanga Assoc. for Scenic Comimunity. v, County of LA (1974) 11 Cal 3d 508, 515

¥ Placer Connty Zoning Ordinance, Articte 17.52.070,
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vi. INCOMPATIBILITY WITH THE OPHIR GENERAL PLAN

‘The EIR briefly acknowlcdged the Ophir General Plan but omitted any evaluation of the
consistency of a cement batch plant with this community plan level document. The EIR merely
stated that the Ophir General Plan “designates the project site for commercial uses.” This
omnssion of any evaluation of consistency with the Ophir Generai Plan is an omission of
information required by CEQA.

vii. SIGNTFICANT AESTUHETIC IMPACTS

The FIR excluded any analysts of acsthetic impacts in the EIR. The initial study concluded that
there werc no potential impacts because the project is located in an “industrial/heavy commercial
area” where other structures and equipment are visible from 1-80. Photographs submitted to the
County by our clients demonstrate that the cement plant will be visible from botli 1-80 and
surrounding residences. Several surrounding residences on hills in the area will look directly
down onto the Project site, The EIR should have analyzed these petential aesthetic impacts and
recommended enforceable mitigation measures to be incorporated inte the project to address
these impacts.

B. INCONSISTENCY WiTH THE COUNTY GENERAL FLAN POLICY,

The proposed project’s use of well water and onsite septic systern i$ inconsistent wilh General
Plan Policy 1.E.1 which requires new industrial development to have “adequate infrastructure.”
The Counly interprets adequate infrastructure as public water and public sewer connections. The
EIR assurned that the inconsistency causcd by usinp well water would be short term only since
PCWA was expected 1o supply public water in approximately 2011. PCWA, however, has
recently reevaluated its timeline based on the slow down in the economy and does not expect
public water 10 become available in that arca at least until 2018, The approval of this projea,
which expects to use 10,000 gallons of water per day from a well for at least another 10 years, is
mconsistent with the General Plan Policy 1. E.1.

In 1976 this area was rezoned from a minimum of one-acre requirement to 2.3 and 4.6 acres
minimum due to the inadequacy of area water wells and soil septic tank problems. (Attachment
C.) A typical rural residence uses roughly 1/20™ of the amount of water to be used by this
project. That is, the project is roughly equivalent to 20 homes on this $ acre parcel. This heavy
usc of water on this five acre parcel in this area is clearly contrary to the intent of the rezoning of
the area to larger parcels by the Board of Supervisors in 1976 and the General Plan Policy
requiring public water hookups for industriai development.

C. ADDITIONAL POINTS OF APPEAL

1. The Change in the Hougs of Operstion: The EIR evaluated a project based on the hours of
operation 5:30 AM to 3:30 PM six days a wecek. Since the release of the Final EIR, the project

0%
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applicants requested the hours of operation be extended te 5.30 PM six days a week. The staff
repott stated that the staff determined that the extending of the hours of operation would not
result in an mcsease in impacts and no additional environmental review was required. However
the EIR lacked analysis to support the staff’s determination. The extension of the hours of
operation by 12 hours a week must be analyzed in terms of potential impacts to air quality, noise,
and traffic, : '

2. Lack of Analysis of Conditions oy Ophir Road. The EIR iransportation section evaluated the
Level of Service (LOS) at various intersections near the project sitc, The EIR, however, did not
reveal the total number of truck trips per day on Ophir Road, The project applicant revealed at
the Planning Commission hearing that between 120 and 180 truck trips per day are expected six
days a week. Testimony at the hearing by area residents informed the Planning Commissioners
that the condition of the road surface on Ophir Road is currently in very poor condition. The
EIR did not evaluate the impacts of 120-160 truck trips on the segment of Ophir Road from the
freeway off-ramp to the project site. The planning staff must evaluate the impacts on the current
conditions of this segment of the road with the addition of 120-160 heavy cement trucks per day
and recommend mitigation measures {such as fair share payment for resurfucing Ophir Road) to
be incorporated into the project,

Sincerely,
%oﬂmer Brown | | .
P lES op A“H?&Cf‘"{l"’!i"}fr?b A "“14?-&’6%4 '”
. /X?‘-’«E! Auplaely AT ‘W‘ﬁ cFl_,é_.,Cﬁ:vﬁ_‘ CW
thmg WE’MMEMT |

ATTACHMENTS:

A - Letter from Kenyon Yeates dated February 3, 2010 with Exhibits A through G.
B - Comment Letters from Ophir Area Properly Owners Association dated September 26, 2008

and March 17, 2008,
C- Copy of newspaper clipping regarding rezoning of area from September, 10, 1976.
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February 3, 2010

Gerry Brentnall, Chair and

Planning Commission Members
County of Placer

3091 County Center Drive, Suite 140
Aubum, CA 95603

Re: OPPOSE: Final EIR for Livingston’s Concrete Baich Plant.
Dear Chair Brentnal] and Members of the Plarning Commission:

On behalf of our client, the Ophir Arca Properly Owners Asiociation, this letter provides
comments on the above-titled Final Evirommental impact Report (“EiR™), The Ophir Area
Property Owners Association membership includes local citizens that are concerned about the
envircomental consequences of the proposed Livingston’s Conerete Batch Plant in Placer
County (the “Project™).

The County's EIR failed to mcet the requirernents of CEQA by omitting certain mandated
information in its envirommental analysis. The proposed Project also violates State Zoning and
Planning Law. For the reasons stated in the remainder of this letter, our client respectfully
requests that the Placer County Planning Commission decline approval of the proposed Project at
thiz time, unless or vatil, the County prepares and circulates for public review and comment a
legally adequate EIR that provides the necessary detailed Lnfmrnauan about the cnwwumental
conzsequences of the proposed Project.

This letter provides comments on the EIR that are in addition to, and do not replace or otherwise
supersede, comments that our client and its individual members have previously submitted and
may submif orally at the upeoming hearing or under separate caver. The Ophir Area Property
Cwrery Association expressly re-incorporates by reference, as set forth fully herein, cvery
objection that it and ifs members have made or will meke, whether oral or wrilten, throughout the
County’s review proceedings for the Project.

SO
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I THE PROJECT VIOLATES STATE ZONING AND PLANNING LAW

A, The Use of Groundwater and On-slte Sewage for the Project is Inconsistent
with the Placer County General Plan

The Placer County General Plan Policy 1.E.1 states:

The County shall only approve new industrial development thal has the following
characteristics: '

p—

Adequate infrastructure and services;

2. Convenient connections to the tegional transportation m:iwork including connections to
existing transit and other non-automobile transportation;

3. Sufficient buffering from residential arcas to avoid impacts associated with noize, odors
und the polential release of hazardous materials;

4. Minimal significant adverse environmental impacts; and

5. Minimal adverse cffects on scenic romles, recreation areas, and public vistas,

Flacer County interprets “adequate infrastricture” to include public water supply and public
sewer connections. The Project i3 inconsistent with Placer Covaty General Plan Policy LE.1
because no public water supply of sewer service i3 availabie in the Project area 2t the present
{ime. The EIR stated that the Project 13 expected to use of 7,000-10,000 gellons of water per day
from an on-site well until trealed water becomes available in the Project area. The Project will
also dispese of wastewaler in an onsite septic system to be constructed as part of the Project.

. The vse of groundwater and an onsite scplic system for an indefinite period of tme conflicts with
the County"s General Plun goals and pelicies related o the provision of utility services.
Thercfore, the Project vialates the requirement under State Zoning and Planning Law that 2
project be consistent with the County's General Plau.*

11. THE COUNTY'S EIR FOR THE FROPFOSED PROJECT FAILED TO MEET
THE REQUIREMENTS OF CEQA.

A. Applicable Standards Under the Calllorals Environmental Quality Act,

The “heart of CEQA™ is the preparation of an EIR that identifies the significant impacts of a
project on the environment and w ays those effects can be mitigated or avoided, including
feasiblc alternatives 1o the project.” Where an EIR fails to “provide certain information
mandated by CEQA and to include that information in its eovironmental analysis, [courts havel
held the agency ‘failed to proceed in the wmanner prescribed by CEQA,™" with no deference
afforded fo the agency's determination.”

' Government Code § 66473.5.

* Laurel Hrights Improvement Agsn. v. Regents of University of Catifornia (195§} 47 Cal. 3d 376, 392.

! Vingyard dreq Citizens for Responsible Growth, Jinc. v, City of Ranche Cordoua (2007) 40 Caldik 412, 435, see
slao Sierra Clulr v, Strle Boord of Foresiry (1994 7 Cal4ih 1215, 1236-1237,

&
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B. The EIR Failed to Adeguately Analyze Impacts te Groundwater Resources.
1. The EIR must revise the analysis of groundwater impacts based ou
& long-term use of groundwater,

Under the CEQA Guidelines, an EIR must discuss “any inconsistencies between the proposed
project and applicable general plans and regional plans.” Whils the EIR acknowledged that the
Project is inconsistent with the General Plan policy, it concluded that impscis resufting from this
inconsistency alone are less than significant. This conclusion is based on the assumption that the
reliance on groundwater and an on-site seplic system would be short-tetm only. This short-term
assumption in the DEIR released in February of 2008 was based on a projection by Placer
County Water Agency ("PCWA™) that treated water would be avatlable to the sile as soon as
2011,

However, with the ensuing decline in the economy many infrastructure peojocts have been
delayed. In August of 2009 our clients atiended & PCWA Board meeting and were informed that
due to the downiumn in new development, PCWA anticipates that the Ophir Road area will not
receive treated water votil at least 2018. PCWA stated that this date depends on a turn around in
the cconomy and the project could be delayed beyond 2018 if economic conditions do not
mprove, (See Exhibit A)

The County must update the water analysis based oo the projection of reated water poly
becomning available 2018 or later. The rebance on groundwater i3 no looper an interim water
source, but & longer term water source, The County must reassess the impacts of reliance on
groundwater by the Project for at least eight years and likely longer. The EIR must discuss the
intpacts of the long term inconsistency with the Gencea? Plan Policy .E.1,

Furthermore, lhe Placer Counly Heath and Human Services Department subrmutted a letter
regarding the Project in 2004 discussing the incompatibility of the Project with the General Plan
Policy 1.E.1, the inadequacy of the sewage disposal plans and the lack of analysis of the
potential impects on groundwater in the arey. (See Exhibit B.) These conunents are incorporated
heresn fully. The ETR did not adequately address these inedeguactes raised by the County
agency already back in 2004 and must be addressed before the EIR is certified,

ii. The EIR failed to adequately investipate pateatial impacts fo
groundwater resources and existing wells in the viciniry,

The ansglysis in Chapter & of the EIR failed to provide cdiical information about potentially
significant impacts to local groundwater, particularty privately owned wells in the vicinity of the
project. Irnpact 6.3 discuszed potential operational impacts to groundwater including the results
of & 72-hour constant head and recovery pump test by Diamond Well Doilling. Based on the 72
hour test, the EIR concludes there will be no significant impacts on proundwaler resources.

¥ CEQA Guidelings, § 15123, subd. (d).
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The Diamond Well Drilling test, however, focused only on pump capacity and did net provide
any information about the baseline groundwater conditions. Under CEQA, the baseline
enviromumental cordition 19 critical to any meaningful assessment of the environmental impacts of
a project because the significance of environmental impacts cannot be determined without first
setiing the baseline.’ '

Please reference Technical Meme No.1 by Parker Groundwater [Hydrogeologic Consulting
{Exhibit C) which was previously submitted to the County and i3 incorporated fully herein by
reference. The Parker Growndwater Memo provides further detailed discussion of the technical
aspects in which the EIR failed to provide adequate information and, thereby, failed to
adequately assess the potential impacis on groundwaler resources and wells in the vicinity.

The Response to Comments Regarding Oroundwaler Resources prepared by Engeo Inc. {dated
January 11, 2018} did not adequately address the critical omisstons identified in the Parker
Groundwater Memo. Mr. Parker’s wrilten response to the Engeo Response will be submitted
later.

The Engeo Response did not address the failyre to identify a baseline. The Engeo Response
merely states that no water budget cvaluation is required because Placer County does not require
a waier budget evaluniion for a private water supply. Although Placer County and the Water
Code may not require a water budpe! cvaluation, CEQA does require that the existing physical
bascline condilions be described.®

Of particutar reicvance to this omission of the required baseline information in the Project’s EIR
is the decision in Cadiz Land Company, Inc v, Rail Cycle, LP (2000) 83 Cal. App.4th 74. In
Cadiz, the appellate court determined that an EIR was inadequate because it fziled to discuss the
estimated votume of groundwater contained in the aquifer underlying the proposed project. The
court stated that in order to assess the potential impacts to the groundwater from contamination,
the agency must first vnderstand the volume of groundwater at stake. Similarly here, in order lo
assess Ibe potential impacts resulting {rom a long-lerm rebance on groundwater by this large
_commercial project, the groundwater basin must first be guantified and described. Only against
thig baseline can the potentia) impacts Lo the groundwater resource and surrounding wells, which
are relied upon ag (he primary source of weler for local residents, be measured. This lack of
jnformation in the Livingaton EIR reparding the groundwater resources violaled the requirements
of CEQA by failing to disclose to the public and the decision makers critical information
necessary to evaluate the significance of the concrete plant’s inpact on this valuable resource.

? Save Owr Peninsula Committee v. Monterey County Board of Supetvisors (2001} 87 Cal 4h.5%, 119; County of
Amador v. El Dorndo County Water Agency (1999) 76 Cal App4th 331, 2335

* CEQ A Goidelines, § 15125, subd, (a).
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C. The EIR's Noise Analysis Failed to Disclose Significant Noise Impacts,

Please refer to the attached expert review of the EIR's noise aralysis by Dale LaForest &
Associates, (See Exhibit D.) This expert review was previousty submitted to the County in
QOctober 2009 and is resubmitted here for your convenience.

The Dale LaForest & Associates Report {“DL&A Reporl™), incorporated fully herein by
reference, details the failures of the County’s noise study and the EIR's failure to accurnlely
disclose the potentially significant noise impacts resulting from the concrete batch plant
operations. One flaw detailed is the BIRs use of the incorrect noise standards. With the comect
noise standards applied, the DL&A Report concludes that the plant operations and the trucks will
generate noise levels that are clearly noficeable at imes to nearby neighbors. Additionally, the
DL&A Report describes how the EIR fails to analyze and mitigaie for significani stecp
disturbance impaets te tesidents on Ophir Road, truck traffic impacts during ali hours of
pperation, and fails to discloge noise emissions from project equipment. '

Perhaps most significantly, as the DL& A Report points eut, the EIR improperly ignored that
existing noise levels in the Project vicinily that already exceeds the Counly’s Noise Ordinance
standards. The EIR impraperty applied a standard of sigrificance of 3db to reach its conclusion
of no significant aoise impac(s. Fhis misapplication of a 3db slandard is similar to the factual
situation in Gray v. County of Madera (2008) 167 Cal. App.4th 1099, In that CEGA case, the
appeltate coust kield that where the existing noise levels were aleeady in excess of the maximum
ecceplable notse level, the EIR needed to consider whether the curnulative noise impacts would
be significant with the addition of the project. That 15, the EIR must consider whether the project
will “canse a tipping point of noise problema for the generat pubtic.” The court rejected the
ETR's “bare conclusion” that the project’s impacis would not be significant based on the
assumption that 3db is usualty required before most people will perceive a change in noise
levels. -

Similarly here, the County may not simply apply the 3db level where the baseline noise
couditions already exceed the County's Noise Ordinance standards. Under CEQA, the more -
severe an existing environmental problem is, the lower the threshold is for treating the project’s
contzibution to comulative impacts ay significart.” ‘The County must revisit the noise analysis
and coosider whelher this Proiect will cause a tipping point of cumulative noise prohlems,

In addition to the critical technical flaws and omissions identified by Date LaForest &
Associates, the BIR failed to disclose potentiaily significant noise impacts associated with the
cement transit-mix frucks, The EIR based its estunate of truck trips on the assumplion that the
trecks would be filled to capacity. However, based on the operalions of other Livingston's
concrete plants, cement trucks typically are not uniformly loaded to full capacity because of
highway weigitt limitations. With trucks loaded fo less than full capacity, then the Profect will
require substantially more truck trips at peak capacity than the ETR estimated. The EIR must be
revised o reflect how the trucks will actually be loaded in practice based on highway repulations

¥ King Couney Farm Burcau v. City of Hanford (1990} 221 Cab App 3d 692, 721,

SH
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rather thar full truck capacity and the noise analysis with these increased track frips must be
adjusted accordingly.

Furthermore, based on the operations of other concrete plants, the first ioads of aggregate in the
catly mormung generate substanlially more nois¢ than operafions later in the day, Fhe first
loadings are louder because the aggregate is not immersed in mixed concrete while being loaded.
Rativer it i3 loaded dry and the concrete is mixed within the transit-mix trucks. The dropping of
Ihe dry materials {rom the elevated silo into the trucks generates substantiaily mote noise. The

noise generated by this early morning practice wag not described, disciosed ot ana!yzcd in the
EIR and must be revised.

D.  The EIR Omitted the Required Analysls of Potentially Sigeifieant Air
Quality Impacts.

The ETR is critically flawed in that it conlaing no air quality section. The EIR included mitigation
measures but without eny anaiysis. The EIR lacks any data, ¢vidence o1 analbysis upon which the
mitigations or conclusions are bused. The reere conclusion that impacts will be Tess than
significant with the identified miligation meesures i not supporled by evidence in the record and
therefore does not mect the requirements of CEQAY

Please refer to the ¢xpert report prepared by Autumn Wind Associates, Ine. incorporated herein
by reference. The Autumn Wind Associates, Inc. Report (*AWA Report} was previously
submitted to County staff in October bul is regubmilted hefe for your convenience. {See Exhibit
E)

The AWA Report points out that the EIR Fails lo analyze Project-related emissions of NOx, PM,
D¥M, €Oy and other pollutanis. The Report defails how the BIR faila 10 provide any baseline
information for air quality in the Project area. The EIR faited lo disclose to the public that the
regios i3 a gonatlainment area for ozone at bodh the state and fedeval levels and failed to analyze
and disclose how the Project-related trucks and equipment will affect local ozoge air pollution.
Of particular concern are the emissions fiom the numerous diese! coment trucks trips that create
CARB-dceclared toxic air contaminant emissions which could canse air quality in the arza to
exceed acceplable health-risk thresholds,

The AWA Report also discusses how the EIR vinitted any analysis of green house gas (GHG)
cmissions, An essessment of a project’s impacts on global ¢limate change iy now a common
component of a CEQA document afler the passage of AT3 37, the Globat Warming Solotions Act,
AB 32 effectively classifies GHGs, the primary cause of giobal warming, as an environmental
threat subject to the provisions of the Californis Environmental Quality Act (CEQA}. Mr.
Gilbert's letter details the requirements under CEQA to address GHGs.

¥ Procect the Historic Amador Waserways v. Amador Water Agency 12004) 16 Cal Apadth 1089, 1111, see also
Citizens Asan. for Sensible Develapment of Bisfiop Areat v. Couniy of Inye (19853 172 Cal App.3d 151, |71;
Topanga Asspc. for Scenic Commumity, v, Coariy of £.4, (1374) 11 Cal3d 506, 515,
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Furthermore, the EIR omitted any discussion of the amount of dust that {s expected to be
produced from the materials transfer and storage and mixer loading. The EIR does not disclose
the coutents of the dust and how far these particles will travel, Every bag of cement has a
Proposition 65 warniog becduse cemeit contains substances listed by California as causing
cancer or birth defects or other reproductive barm. The EIR failed to disclose what listed
substances are in the cemen! used in the batch plant process and what the nisk of exposure is for
people in the ares. The Initiat study simply concluded, withou! eny evidence, analysis or
disclosure of infonnation, that the amount of dust is not expected to exceed the local air quelity
mansagement district’s thresholds of significance, and therefore, did not warrant discussion in the
EIR.

For alt of these reasons, further detailed in the AW A Reﬁoﬂ, the Project’s EIR failed to meet the
requirements of CEQA to disclose to the public and the decision makers the potentially
significant air quality impacts caused by this project.

E. The EIR Falled ta Disclose the Incompatibility of the Profect with
Sarrounding Land Uses,

The Placer County Zoning Ordinance assigned the project site a zoning designation of C3-UP-
De. A cement batch plant is incompatible with the existing land uses in the vicinity of the
Project, the Design Scenic Comidor designation and the Ophir General Plan (a comoounily plan
documeni).
I The EIR failed to snalyze or disclose how a cement batch plant is an
allowahle use for the C3 zoning of this parcel.

The C3 “heavy commercial” zoming i3 for “intensive service cormmercial v3es.”” A concrete
manufacturing balch plant s not specifically listed as one of Ibe allowable land uses under
Article 17,24.010. The only allowable use listed that mentions concrete is “concicle, gypsum
and plaster products.” The use of the word cement “product” suggests the manufacture of
cemcnt stepping stones, cement fountains and other such cement products, not the large scale
manufacture of ready-mix concrete that is tranzported to other focations w the county.

Articie 17.02.050 states that if & proposed use of land 18 not specificalty listed, then:

The planning director may determine that a proposed use not listed in Articles 17.06
through 17.52 is alfowsblc if the ditector finds all of the following:

a. The proposed use will be consistent with the goals, objeclives and policies of the
general plan;

b. The proposed use will meet the purpose and intent of the zoning district that is applied
ta the site;

¢. The proposed use will share charactenistics commeon with those listed in the zoning
district, and will not be of grealer mtensity, density, or generale more envirorunentzl
impact than the nsca listed in the distnct.

d. If the use of land involves an agricultural or related use, the director shail consult with
the agricultural commissiorer.
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There 15 no analysis in the EIR of whether a cement batch plant meets these criteria, nor any
mention of the Planning Director’s findings. According to the County’s zening ordinances, these
findings are required to deterrnine that a cement batch plant is en allowsble use under C3. The
County hay therefore failed to follow the procedure set out in the zoning ordinances by failing to
make the findings necessary to find that a cement batch plant is an allowable use on this C3
zoned property, . '

A leading Land Use Practice treatise states, “commercial use is generally defined as 2
business use or activity that involves the buying and selling of commnodities and services
at a gcale greater than a home indwstry.” For industnal zooes it states these “gencrally -
include the manufacture, fabrication, processiag, reduction, or other treatment of articles,
substances, or commodities.”® Under this description, a batch plant, which iuvolves Lhe
manufaclure and transport of ready-mix concrete is betier described as indusirial than as
commercial.

The EIR also lacked any aralysis of the impacts of allowing this use in this area in light of the
surrounding uses. For “Compatibilily with Surrounding Land Uses” Impact 4.3 simpily states:

The County has planned for development of the site wilk heavy commercial uses,
including manufacturing and processing activities as specified in the Zoning
Ordinance. Uses similar to the proposed project — light industria! and other
heavy commercial businesses — currently exisi to the west and northwest of the
project site, while al! other property adjacent to the project site is designated for
heavy comercial development. 'The current and planncd uses are considered
mutually compatible and the potential for.conflicts between the proposed project
and adjacent land uses is considered less than significant.

Under a heading “Consistency with Land Use and Zoning Designations” the EIR gtates:

Development of the project would establish a concrete batch plant end accessory
uses on a aite that is presently designated for Comumercial vses, and zoned Heavy
Commereial (C3-UP-DC), which allows manufactoring and processing uses, The
proposed project is congistent with these land nse and zoning designations.
Surreunding land is slso designated for heavy commercial or business
professionalfindustrial land uses. Therefore, the proposed concrete bateh plant
would be consistent with the existing and planned land uses [or this area.

The ETR provided conclusions that are unsupported by any evidence or analysis. The ETR
failed to list the all the uses near the Project and desciibe how these uses are compalible
with a curzent hatch plant. Uses surrounding the project site include a propane company,
a landscape products and paver stone supplier, a tractor deatership, a cabinet company, a
fence comtpany, a door company, & mobile home park, and several rural residences. A
cement batcly plant will be of greater intensity, densily, and genorate more environmenta]
impact (han any these ather existing conymercial vses, The EIR, therefore, tacks

* Lindpren & Mauas, Land Use Practice 1, Continning Edncation of the Bar 2009, pp. 185-186,

<Y
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evidentiary support and the required analysis to support the conclugion that a cement
batch plant wil] be compatible with the surounding land uses.

fi.  The cement bateh plant is incompatible with the parcel’s
designtation as a Design Scenic Corridor,

The site is designated DC {Design Scenic Corridor). The Design Comidor designation is
infended to “protect and ¢enhance the sesthetic character of lands and buildings within public
view™ and “to rmiramize any adverse impacts of conflicting Tand nses"® The Land Use section
of the EIR states, “the project site carries this designation becanse it is adjacent to 1-80 and
because it is adjacent to Cphir Road, which is a heavily traveled corridor between Opbir and
Avbum and forms a portion of historic Reute 40.” {DEIR, 4-1.)

The EIR omitted any coasistency determination hetween the Design Scenic Corridor desigoation
and the Project. The EIR omitted an analysis of lhe impacts on the nesthetic character of the
lands gnd buildings within public view along Ophir Road and {-30.

ili.  The EIR failed to discuss compatibility with the Ophir General
Pian,

Under CEQA, an EIR must evaluate any inconsistencies between the proposed project and
applicable regional plana.'' In the Land Use section, the BIR acknowledged the Ophir General
Plan and stated that *Ta)ll activity within the Ophir General Plan area ja requited o be congistent
with the provisions of that plan.” (DEIR 4-6.) A significance criferia listed under Impacts is
“[i]nconsistency with Yocal and regional land use plans and policies.” (DEIR 4-7)

Although the EIR briefly acknowledged the Ophir General Plan, it omits any evaluation of the
consistency of a cement batch plant with this comumunily plac level document. The EIR merely
states thal {he Ophir General Plan “designates the project site for commercial uses.” This
omission of any evaluation of consistency with the Ophir Genera: Plan is an oimission of
information required by law.

A review of the Ophir General Pian suggests that the Praject is not consistent with the

Community Plan despite the designation of (his parcel as commercial, For example under Land
Use:

¢ Goalg 1 prioritizes maintaining and enhancing the rural character of the area.

As discussed more befow on the sectien on aesthetics, & cement batch plant does not
taintain or enhance the rural character of the area.'?

' Placer County Zoning Ordinance, Article 17.52.070.
" CEQA Guidelines, § 15125, subd, {d).
'" Uphir Gegeral Plan, p. 31.
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¢ Goal 2 is to provide a pattern of commercial growth that serves the needs of Ophir
residents, !

The objective of the batch plant is to provide ready-mix concrete to the regional Aubum

area, therefore the Project, (arguably not even commercial) is not designed to serve the
needs of Ophir residents. '

. Throughout the rest of this section of the Ophir General Plan, the priorily is the promotion and
preservation of a rural envircament.

- Under the Transportation and Circulation Elemeny, a Goal states, “to preserve, enhance and
protect the scenic resources visible from the scenic routes in the Ophir Area ™'® For Interstate 80
i3 specifies that “{t]he Geperal Flan designations of Industrial un Ophir Road create a potenlial
conflict with the scenic highway concept. New projects should be restricted as to the type of use
permitted within view of 1-80.” A3 discusscd more below, the batch plant i3 proposed on a
parcel along the interslate. It wiil be visible and is not compatibte with this gos! to preserve the
seenic routes in the Ophir Areq,

Over 62% of propenty owners in the area responded to the questionnaire distnbuted by the
County in the Ophir General Plan planning process.'® These residents expressed their desires
regarding growth end development in the arca which were carried forward in the planning
document. Allowing a cemcnt batch plant in thig location will frustzate the important goals that
many area residents participaled in establishing and relied upon when the Ophir General Plan
was adopted.

¥. The EIR Failed to Disciose Significant Acsthelic Impacts,

b The EIR's Project Deseription must be reviged to describe a 45-foot
tower rather than a 57-foot tall tower.

Although the Coenditional Use Permit Application submitted in Decernber 2008 stated Lhat the
project will eow only usc a 45-foot tower, the ETR described a 57-foot tower. The FEIR released
in September of 2008 did not revise the Project descniption to include a 45-foot tower, The
Project Description in the IR must be revised to reflect the change in the tower height.

The ares is zoned for a maxirmum height of 45 feel end a variance is necessary to allow for a 57
[oct tower. IIthe FEIR i3 approved willi the description of a $7-foot tower, there is no assurance
that the Project tower will be linited 1o the 45 feet. It ia possible for Livingsion's to later apply
for fhe variance for the extra height and claim that no further environmental review is necessacy
since a certified EIR analyzed a tower up to 57-feet in height. I the EIR description is revised to
describe only a 45-foot tower (a3 the applicants now claim they are planning on building) then, if

" Opliir General Flan, p. 31.
" DEIR, p. 3-6.

"* Ophir General Plan, p, 46.
i Ophir General Plan, p. 2.
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a variance is requested for additional height, the County must determing whether the additional
height constitutes 4 substantial change to the project and requires adéitional environmental
review under Public Resources Code, seetion 21166,

As the Project Pescription stands, with a $7-foot tower, there i3 no assurance that the Project will
be limited to a 45-foot tower,

ii. The EIR must analyze the Praject’s aesthetic impacis.

“The County erred in excluding any analysis of acsthetic impacts ia the EIR. An analysis of
aesthetic impacts was excluded from the EIR because the County’s initial study determined that
the project does not have the potentiat to result in significant impacts to aesthetics, The initiat
study stated that because the tower's location 18 down frem, an adjacent upslope of 1-80, 2 57-foot
tower will be only 20 feet higher than the edge of the pavement gnd therefore there are no
significant impacts. Following this logic, a 43-foot tower would stifl be § feet higher than the
pavemeat. The inilial study also asserted that there are no impacts because the tower is located
in an “industriab/heavy commereial area, where other steuctures and equipment are visibie from
1-80. Therefore, the addition of the plant tower to thus view shed is considered a legs than
siprulicant impact.” The Project also includes a 15,000 galion water tank that is expected to be
between 12 and 20 feet in height.

Please refer to the photes in Exhibit F. One page shows a photo of the Project site as it is now
and photes with 2 simulated view of the proposed batch plant from 1-80 and the neighhorhoeds
around the project site. The other photos show other Livingston batch plants. Our clients will be
previding more photes of the Ophir Road area either before or during the hearing. Relevant
personal ohservations of neighbors, including photegraphs, can constitule substuntial evidence of
the potential significant effects.”’

These photos demenstrate that the cement plant will be visible from: both I-80 and sintounding
residences. Even thoogh [-80 has an upslope adjacent to the Project site, drivers will still see 5
acres covered with concrete and heavy industiial type equipment. The statements in the initial
study arly mean that a tall tower will not obslruct views of the hills because the plani is place
lower than the pavement of the interstate. Forthermore, the surrounding residences are on hills
that lock directly down onto the Project site. If anything, the location of the residences higher up
tncreases their visiblity ol the plant.

These photos demonstrate that the EIR ened in omjtting any analysis of the patential aesthetic
impact of placing this industrial type use in this locatien. The photographs demonstrate that a
concrete batch plant does rot it in with the surrounding uscs, is not compatible with the Scepic
Design Caridor designation, is incompatible with Die goals of the Ophic General Plan and wil)
cause potentially significant acsthetic mmpacts.

" Oro Fino Geld Mining Carperation, supra, 225 Cab Aop.3d at p. 882,

o
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The County must revise the EIR to include an analysis of the potentially significant sesthetic
impacts caused by Project because the EIR's conclusion of po significant impacts is not
suppoited by substantial evidence.

G.  The EIR Must Analyze all Foreseeable Phases of the Project.

The EIR’s project deacription stated that the Project will produce approximately 300 cubic yards
of concrete per day, According to the company’s own information, other Livingsten's batch
plants produce from 90 to 120 yards per hour, {See Exhibit G.) Therefore, the current batch plart
under consideration is considerably smaller than other Livingston operations.

However, a Livingston's employee indicated at a public meeting in Aubum on August 25, 2009
that the company anticipaled expanding this facility in the future under faverable business
condilions. That is, Livingston's is planning thia smaller facility initiaily (possibiy to minimize
the appearance of environmental impacts) and orce the facility is approved and vperational, wall
seek entillements to expand operalions. [Lis, therefore, reasonably foreseeable that Livingston's
is planning future phases of the Project that would increase operations from 300 yards per day up
to 230 yards per hour.

CEQA requiregs that an EIR provide an accurate project desciiption. An ETR'S project
descriptions and analysis must inchude all reasonably fbreseeable long-term future uses.'?
According to the California Supreme Court in Laurel Heights Improvement Association v.
Regents of the University of California (1988) 47 Cel. 3d 376, 396, future phases must be
asscyscd as part of an initial project EIR when “(1) & i3 a reasonably foreseeable consequence of
the initial project; end (2) the future expansion or action will be significanl in that it will Jikely
change the scope or nature of the initial project or s environmental effects.”

Herg, Livingston™s has stated that a larger coucrete plant is contemplated as a future phase.
Above, the letler discusscd the ways the proposed smaller facility will cause potentially
significant water, noise, mr and acsthetic impacts. A significantly larger facility, like other
Livingston's plants, will cause mere water use, niore noise, more air emission and greater
aesthetic impacts. Therefore, ander Laure! Heighis, the BIR must analyze the larger project
instead of focusing only on the smaller temporary project. '

ItL. Conclusion.

The Livingston EIR is legally inadequate. 1t failed to provide sufficient anaiysis to allow the
Planning Conunission to intelligentty consider the vuvironmental impacts of this Project. The
EIR provided bare coaclusions without explanation of its factual aod analytical basis and thereby
failed to provide sufficient analysis of the environmental impacts ingluding impacts to
proundwater, noise impacts, air quality impacts aad aesthetic itmpacts.

“ CEQA Guidelives § 15124,
" City of Santes v. County of San Diego (1989) 214 Cal.App.3d 1438,
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On behalf of our client, Ophir Area Property Owners Association, we respectfully request that
the Planning Commission decline approval of the proposed Project at this time. The EIR for the
Project must be revised and recirculated for public comment.

Sincerely,

(i £ o>

Clistina Motkner Brown

Attachments: Exhibits A through H.
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