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MEMORANDUM
COMMUNITY DEVELOPMENT RESOURCE AGENCY
PLACER COUNTY CONSERVATION PROGRAM
County of Placer

TO:

Board of Supervisors

DATE: February 25, 2020

FROM :

Steve Pedretti, Agency Director

BY:

Gregg McKenzie, PCCP Administrator

SUBJECT:

Western Placer County (PCCP) In Lieu Fee Program - Interim Fee Agreement

ACTIONS REQUESTED
Approve the amendment to the "Interim Fee Agreement" template for projects qualifying for use of the
Western Placer County Voluntary Interim In Lieu Fee Program.
BACKGROUND
Western Placer County Voluntary Interim In Lieu Fee Program
On December 4, 2018 the Board of Supervisors considered and adopted the Western Placer County
Voluntary Interim In Lieu Fee Program (VIILF) allowing public and private projects to mitigate many, if not
all, of their impacts to endangered species and wetlands through the payment of a fee in lieu of implementing
the mitigation activity on their own or by purchasing mitigation/conservation bank credits. The VIILF was
signed by the U.S. Army Corps of Engineers, U.S. Environmental Protection Agency, and California Central
Valley Regional Water Quality Board and became operative March 14, 2019. Several projects have since
been directed by the state and federal agencies to pay fees into the program, but no fees have been received
to-date.
Upon approval and adoption of the Placer County Conservation Program (PCCP), the VIILF would need to
be revised to add the state and federal wildlife agencies (U.S. Fish & Wildlife Service, National Marine
Fisheries Service, California Department of Fish & Wildlife) and to be consistent with the conservation
measures and commitments included in the final adopted PCCP. It would also no longer be identified as
an "interim" fee program.
Fees
The VIILF Instrument included a draft Fee Schedule. The draft fees were developed based on estimated
costs and fees included in the PCCP's public review draft Cost and Funding Program. Since the December
2018 adoption of the VIILF, the fees have subsequently been updated to reflect current 2019/2020 costs, in
part based upon recent land acquisitions including the Bradley Property and costs identified and negotiated
as part of the Markham Ravine Ranch mitigation project.
The VIILF is a voluntary County program as projects have several options to mitigate for their effects
including mitigation banks, existing in lieu fees programs, and permittee responsible mitigation subject to
the discretion of the state and federal agencies through their regulatory authority. During this interim period
prior to the adoption of the PCCP, projects choosing to utilize the VIILF as their mitigation option with the
approval of the state and federal agencies will be required to enter into a Western Placer County In Lieu
Fee Program Credit Transfer Agreement and, as adopted by the Board in 2018, the program also required
two separate agreements be executed. The Board approved templates for the same when the VIILF
program was approved in 2018.

IN LIEU FEE CREDIT AGREEMENTS
The two fee credit agreement templates that were developed and approved by the Board to be signed by
each landowner/applicant choosing to utilize the VIILF mitigation option in advance of charging fees and
transferring mitigation credits to the project are as follows:
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Western Placer County In-Lieu Fee Program Credit Transfer Agreement
The first agreement sets forth the terms for purchasing Corps, EPA, and State Water Resource Control
Board aquatic resource (wetland) credits authorized by the IRT under the VIILF . Fees paid pursuant to this
agreement will specifically fund the costs to design, approve, construct, maintain, monitor and report on
mitigation projects until they meet the required performance standards at which time they will transition into
the Year 1-50 interim management period and ultimately long-term management.
Interim Fee Agreement
The second agreement was originally required as a result of the PCCP having not yet been approved by
the state/federal agencies and therefore mitigation for effects to state or federal endangered species was
not included in the VIILF at their direction. However, in cooperation with these agencies and as required by
individual Biological Opinions and Lake and Streambed Agreements issued by those agencies, these
projects are now required to pay the wetland mitigation credit price, which includes a component equivalent
to the PCCP's draft Land Conversion Fee, identified in the VIILF as "other fees." In addition, this agreement
also required projects to pay a contingency amount equal to 50% of all fees to account for the then current
2018 fees being based on 2015 and prior cost estimates. The additional 50% was to be tracked and any
amounts paid in excess of the final PCCP's Cost and Funding Program as adopted by the Board to be
credited to the project and transferrable.
Staff recently updated the PCCP fees to reflect current cost estimates and as a result, believes the updated
interim fees will cover the full cost of implementing the VIILF program, and therefore recommends removing
the 50% contingency provision. Because this is a template to be used for any future deposit of VIILF fees ,
it is necessary to revise this template to delete the fee contingency and other nonessential provisions. Until
the final PCCP ILF program is enacted, this agreement will remain necessary for internal County purposes
of accounting for the collection and deposit of VIILF program fees.
Staff is requesting the Board consider and approve the revised interim fee agreement template, a clean
version of which is attached to this staff report (Attachment A).
CALIFORNIA ENVIRONMENTAL QUALITY ACT
Amending the Interim Fee Agreement template as part of the Western Placer County VIILF is not a "project"
under CEQA and is therefore not subject to CEQA (CEQA Guidelines section 15378(b)(4) and (b)(5). The
VIILF creates a government funding mechanism. It does not commit the County to any specific action or
project that could cause a physical impact on the environment. Individual wetland and habitat restoration
projects would be implemented in the future under the VIILF and a CEQA determination will be required
prior to approving or deciding to implement those projects. As to applicants who wish to apply under the
VIILF, verification of prior CEQA analysis and a determination of which mitigation measures will be satisfied
through the VIILF will take place during the VIILF application process.
FISCAL IMPACT
Amending the interim fee agreement template and removing the contingency provision is not anticipated to
result in increased program costs because the VI ILF fees were recently updated to reflect current 2019/2020
implementation costs.
ATTACHMENT
Attachment A: Amended Interim Fee Agreement Template
cc:

Karin Schwab, County Counsel
Chris Beale, Resources Law Group
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ATIACHMENTA
Approved December 4, 2018, Amended February 25, 2020

[ENTER NAME OF PROJECT]
INTERIM FEE AGREEMENT

This Interim Fee Agreement ("Agreement") is entered into by and between THE COUNTY
OF PLACER ("County") and
(Enter property owner name, if project
representative applying for this, add both property owner name and representative name
"Project Applicant"), jointly referred to as the "Parties."
RECITALS

A The County, the City of Lincoln, the Placer County Water Agency, and the South Placer
Regional Transportation Authority, are developing a joint habitat conservation plan and
natural community conservation plan for western Placer County, the Western Placer
County Habitat Conservation Plan and Natural Community Conservation Plan (the
"HCP /NCCP"). The HCP /NCCP is intended to protect and enhance ecological diversity
and function in western Placer County, while allowing appropriate and compatible
growth and development to occur in accordance with certain environmental laws. A
primary goal of the HCP /NCCP is to fulfill the requirements of the federal Endangered
Species Act and the California Natural Community Conservation Planning Act in order
to obtain authorizations for the incidental take of certain covered species that may
result from these activities.
8. In addition to the proposed HCP /NCCP, the County has developed the Western Placer
County In-Lieu Fee Program ("ILF Program") covering western Placer County. The ILF
Program has received approval from the Sacramento District of the U.S. Army Corps of
Engineers, Region IX of the U.S. Environmental Protection Agency, and the Central
Valley Regional Water Quality Control Board to offer Aquatic Resource Credits as
compensatory mitigation for impacts to Aquatic Resources regulated pursuant to
Section 404 of the Clean Water Act. The ILF Program is administered and implemented
by the County.

C. Project Applicant is seeking to construct the project described on Attachment A
attached hereto ("Project") and has received federal authorizations for the Project
pursuant to the federal Clean Water Act and the federal Endangered Species Act. The
USACE has issued a permit pursuant to Section 404 of the federal Clean Water Act that
authorizes certain impacts to aquatic resources that will result from construction of the
Project, [enter 404 permit, issuance date, and permit#] ("Section 404 Permit"). And the
United States Fish & Wildlife Service ("USFWS") has issued a biological opinion
pursuant to Section 7 of the federal Endangered Species Act that authorizes the
incidental take of certain threatened and endangered species that may result from
construction of the Project, [enter BO, issuance, date and tracking#] ("BO").
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D. In the Section 404 Permit, the USACE authorized Project Applicant to purchase ILF
Program Aquatic Resource Credits to fulfill compensatory mitigation requirements for
the Project's aquatic resource impacts. Accordingly, to fulfill part of the Section 404
Permit's compensatory mitigation requirements, Project Applicant has purchased [state
number and type of Credits purchased] from the ILF Program for a purchase price of
[amount] ("Credit Purchase Price"), as set forth in the Western Placer County In-Lieu
Fee Program Credit Transfer Agreement, dated [enter date], (Contract No. XXXXXXX)
("Credit Transfer Agreement").
E. County, as the lead agency for the Project pursuant to the California Environmental
Quality Act, has determined that Project Applicant's purchase from the ILF Program of
[enter number of credits and credit type] Credits, will fulfill certain mitigation
obligations set forth in the mitigation monitoring and reporting program (MMRP) for
the [enter name of CEQA document, County or State Clearinghouse tracking number] for
the Project as set forth in Attachment B.
NOW, THEREFORE, THE PARTIES AGREE AS FOLLOWS:

1. This Agreement will be effective as of [date] (the "Effective Date").
2. County hereby agrees to implement conservation measures following, and in
consideration of, Project Applicant's payment to County of [enter amount] Credit
Purchase Price. County will complete the conservation measures under the terms
and conditions of the ILF Program. If and when the HCP /NCCP is approved by the
USFWS, the National Marine Fisheries Service, and the California Department of Fish
and Wildlife and is adopted by the County, County will complete the conservation
measures under the terms and conditions of the HCP /NCCP.
3. The Parties agree the Credit Purchase Price reflects a reasonable estimate of the full
cost of completing the conservation measures, including, but not limited to, the cost
of land acquisition, short and long term land stewardship, habitat restoration, and
related administrative costs.
4. If the HCP /NCCP is approved and adopted, County may, in its sole discretion,
transfer any unexpended portion of the Credit Purchase Price to the Placer
Conservation Authority, the joint exercise of power authority responsible for
implementing the HCP /NCCP, provided the County also assigns to the Placer
Conservation Authority the County's obligation to complete the conservation
measures in accordance with this Agreement.
5. The payment of the Credit Purchase Price will not be construed as a sale or transfer
to Project Applicant of a security, license, lease, easement, or possessory or nonpossessory interest in real property, or the granting of any interest in any of the
foregoing.
6. The County will be solely responsible for completing the conservation measures in
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accordance with this Agreement. The County, in its sole discretion, may assign such
responsibility to the Placer Conservation Authority.
7. Subject to extensions of time by mutual consent in writing, failure or unreasonable
delay by either Party to perform any term or provisions of this Agreement will
constitute a default. In the event of alleged default or breach of any term or
condition of this Agreement, the Party alleging such default or breach will give the
other Party not less than thirty (30) days' notice in writing specifying the nature of
the alleged default and the manner in which said default may be satisfactorily cured.
During any such thirty (30)-day period, the Party charged will not be considered in
default for purposes of termination or institution of legal proceedings. After notice
and expiration of the thirty (30)-day period, the other Party to this Agreement at its
option may institute legal proceedings pursuant to this Agreement or terminate this
Agreement by giving written notice of termination to the other Party.
8. In addition to any other rights or remedies, either Party may institute legal action to
cure, correct or remedy any default, to enforce any covenant or agreement herein,
or to enjoin any threatened or attempted violation; provided, however, that the
Project Applicant, its successors and assigns hereby waive any and all claims for
monetary damages against County arising out of this Agreement at any time, except
for monetary claims for any credits for payments otherwise due to Project Applicant
hereunder. All legal actions will be initiated in either the Superior Court of the
County of Placer or County of Sacramento, State of California, or in the Federal
District Court in the Eastern District of California.
9. This Agreement will be construed and enforced in accordance with the laws of the
State of California. Should any legal action be brought by either Party for breach of
this Agreement, or to enforce any provisions herein, the prevailing Party to such
action will be entitled to reasonable attorneys' fees, court costs and such other costs
as may be fixed by the court.
10. Project Applicant agrees to and will defend, indemnify and hold County, its elective
and appointive boards, commissions, officers, agents and employees harmless from
any and all lawsuits, claims, challenges, damages, expenses, costs, including
attorney's fees that may be awarded by a court, or in any actions at law or in equity
arising out of or related to the processing, approval, execution, adoption or
implementation of this Agreement. The County will retain the right to appear in and
defend any such action or lawsuit on its own behalf regardless of any tender under
this provision.
11. In the event of any legal action instituted by a third party or other governmental
entity or official challenging the validity of any provision of this Agreement, the
Parties hereby agree to cooperate in defending said action.
12. This Agreement is made and entered into for the sole protection and benefit of
Project Applicant and County and their successors and assigns. No other person will
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have any right of action based upon any provision in this Agreement.
13. Except as set forth herein, if any term, covenant or condition of this Agreement or
the application thereof to any person, entity or circumstance will, to any extent, be
invalid or unenforceable, the remainder of this Agreement, or the application of
such term, covenant or condition to persons, entities or circumstances other than
those as to which it is held invalid or unenforceable, will not be affected thereby and
each term, covenant or condition of this Agreement will be valid and be enforced to
the fullest extent permitted by law; provided, however, if any provision of this
Agreement is determined to be invalid or unenforceable and the effect thereof is to
deprive a Party hereto of an essential benefit of its bargain hereunder, then such
Party so deprived will have the option to terminate this entire Agreement from and
after such determination.
14. This Agreement will be subject to and construed in accordance and harmony with
the Placer County Code, as it may be amended, provided that such amendments do
not impair the rights granted to the Parties by this Agreement.
15. Each Party will execute and deliver to the other all such other further instruments
and documents as may be reasonably necessary to carry out this Agreement in
order to provide and secure to the other Party the full and complete enjoyment of its
rights and privileges hereunder.
16. This Agreement, inclusive of its Recitals and Attachments, constitutes the entire
understanding and agreement of the Parties.
17. This Agreement may be signed in identical counterparts, each of which will be
considered a fully- executed original.

IN WITNESS WHEREOF, the Parties enter into this Agreement as follows .

The County of Placer
By: _ __ _ _ _ __ _ __ _ __ _ Date: _ _ _ _ __ _
Title: - -- - -- - - - - -- - - [Enter name of project applicant] (Project Applicant)
By:
Date: _ __ _ __
Title: _ _ __ _ _ _ __ __ _ _ _
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Attachment A
[ENTER NAME OF PROJECT] PROJECT DESCRIPTION

[Name of Project (with County permit No's. _ _ _ _ )], _ _ _ _ County, California
[Insert project description, including map showing location of project.]
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Attachment B
[ENTER NAME OF PROJECT, IDENTIFY PHASE (IF APPLICABLE)]

[Insert project description, including map showing location of project.]
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