








Outstanding Debt Subject to Disclosure Requirement

T Successor Agency to the Placer County Redevelopment Agency Tax
Allocation Bonds (RDA Bonds)

T TTC Responsible; Annual Disc. Due Maréh 31

T Placer Corporate Center Assessment District Bonds
T TTC Responsible; Annual Disc. Due Maréh 31

T North Lake Tahoe Public Financing Authority 2014

Refunding Lease Revenue Bonds

T TTC Responsible; Annual Disc. Due Maréh 31

T Dry Creek t West Placer CFD 2011 Special Tax Refunding Bonds
T TTC Responsible; Annual Disc. Due Maréh 31

T South Placer Wastewater Authority Revenue Bonds

T goudnty executed a disclosure certificate in association with thes
onds

T ?I?fw Prepares; TTC Oversight for compliance; Annual Disc. Dt
St;

T mPOWER Refunding Bond 2018
+ TTC Responsible; Annual Disc. Due May 1 counry

Mid-Year Report Due Nowl /Placer®
N
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*Certification of filings attached to staff report
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To:

From

Re:

July 6, 2021

Karin Schwab
County Counsel
County of Placer
Chris Lynch

Federal Securities Law Responsibilities of Elected Officials

INTRODUCTION

The Securities and Exchange Commission ("SEC"), the federal regulatory agency with the
authority to enforce federal securities laws, has made it clear that individual members of the Board
of Supervisors have certain obligations under the federal securities laws when they approve a
public issuance of securities. This Memorandum outlines those obligations and provides guidance
on ways in which the obligations may be satisfied.

RELEVANT SEC ACTIONS
The SEC has taken a heightened interest in the municipal securities market.

- The SEC has made numerous public announcements, ranging from formal releases to
informal presentations, directed at highlighting the importance of the Federal securities
laws in the issuance of municipal securities.

- The reasons given for the heightened interest include the growing size of the municipal
bond market, the fact that the majority of municipal bonds are now held (whether directly
or indirectly, through mutual funds) by individuals rather than banks, insurance companies
and other institutional investors, and certain perceived abuses, including inadequate or
non-timely disclosure and non-disclosed conflicts of interest.

- In 2010, the SEC formed a specialized group within its Division of Enforcement to focus
on, among other items, public pension accounting and disclosure violations. The
Commission has brought enforcement actions for inadequate disclosure by municipal
entities about public pension funding, most notably against the City of San Diego (2006)
and the State of New Jersey (2010).
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The SEC has taken enforcement proceedings against municipal professionals,

public entity issuers and, in the case of Orange County, the Board of Supervisors.

- On January 24, 1996, Orange County, the Orange County Flood Control District and the
Orange County Board of Supervisors consented to the entry of an SEC Cease and Desist
order arising out of various bond and note transactions during the year or so prior to the
bankruptcy filing by the County.

On January 24, 1996 the SEC released a report entitled "Report of Investigation in

the Matter of County of Orange, California as it relates to the conduct of the Members of
the Board of Supervisors." ("Orange County Report")

- The Conclusion to the Orange County Report sets forth the responsibilities of a governing
body member under the Federal securities laws. The full text of the Orange County Report
is set forth as an Appendix to this memorandum, and the Conclusion begins on page 10.

- The standard set forth in the Orange County Report is that "A public official who approves
the issuance of securities and related disclosure documents may not authorize disclosure
that the public official knows to be materially false or misleading; nor may the public official
authorize disclosure while recklessly disregarding facts that indicate that there is a risk
that the disclosure may be misleading.”

- The foregoing rule for public officials is known as a "facts and circumstances" standard;
it is therefore impossible to state definite tests and rules. Each situation must be examined
on its own facts and circumstances.

The key to an elected official’s responsibility under the Federal securities laws is

reasonable oversight.

- In the Orange County Report, the SEC found that the Orange County Board of
Supervisors failed to discharge its duty of reasonable oversight.

- Specifically, the Supervisors were found by the SEC to have been aware of facts about
the County's finances and those of the County Investment Pools which called into question
the ability of the County to repay the bond issues being authorized, yet the Board failed to
take steps to assure that the County's financial situation was being adequately disclosed
to potential investors.

-The Orange County Report states that such reasonable oversight could have included
the Supervisors questioning staff or other agents about the disclosure regarding the
troubled finances, or the Supervisors becoming familiar with the disclosure documents
themselves on these points.

108



RECOMMENDATIONS FOR COMPLIANCE WITH FEDERAL SECURITIES

. Adopt written policies and procedures.

- In a speech entitled “Lessons Learned from San Diego” (2007), the SEC Director,
Division of Enforcement encouraged municipal issuers to adopt written policies and
procedures that, at a minimum:

(a) clearly identify who is responsible for what;

(b) clearly state the process by which the disclosure is drafted and reviewed;
and

(c) provide checks and balances so there is adequate supervision and
reasonable disbursement of responsibilities so that too much power and
information is not placed with just one person

. Train elected officials on the requirements of federal securities laws.
. Send the Preliminary Official Statement to the Board of Supervisors.

- Local agencies issuing municipal bonds are urged to send the Preliminary Official
Statement to their legislative body with the agenda materials for the meeting at which the
financing is being approved. The remainder of the bond documents should either be sent
to the legislative body or filed with the appropriate staff member so as to be available upon
request.

- The Orange County Report noted with disapproval that the financings were approved on
the Consent Calendar. As a result, Government Code Section 53635.7 now requires any
decision involving borrowing $100,000 or more to be "discussed, considered and
deliberated ... as a separate item of business on the agenda...."

. Provide a staff report to Board of Supervisors that familiarizes elected officials with
the Preliminary Official Statement and their responsibilities under Federal securities laws.

- Because elected officials have an oversight obligation with respect to the approval of the
financing and the Preliminary Official Statement, the elected officials should be
familiarized with the Preliminary Official Statement by either having certain sections which
require their special attention identified to them, or staff or their consultants should prepare
a memorandum or presentation covering the following:

(a) The basic structure of the financing, including the nature of the security for
the issue (e.g. General Fund, special tax revenue, etc.);

(b) A guide to the Preliminary Official Statement; and
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(c) The principal risks to repayment or loss of tax exemption outlined in the
Preliminary Official Statement.

- Elected officials should be made aware of their obligation under the Federal securities
laws. In connection with the approval of the proposed bonds, staff should solicit questions
or comments on any matters or facts known to the officials in their individual or official
capacities which may bear on any of the following:

(a) repayment of the proposed bonds;
(b) tax-exemption;
(c) undisclosed conflicts of interest; or

(d) anything else a reasonable investor would want to know in connection with
his or her decision to purchase the proposed bonds.

- Note that it is not the SEC's position that public officials must read and understand every
word of the Preliminary Official Statement or other bond documents. Just as is the case
with directors of large public corporations, governing body members may rely on their staff
and hired professionals, such as bond counsel. However, that reliance must be
reasonable. One aspect of reasonable reliance involves hiring experienced professionals
with an understanding of the disclosure requirements under the Federal securities laws.
As the SEC stated in a formal pronouncement in the municipal disclosure area, "Because
they are ultimately liable for the content of their disclosure, issuers should insist that any
persons retained to assist in the preparation of their disclosure documents have a
professional understanding of the disclosure requirements under the federal securities
laws.” Other factors required for reasonable reliance include the official's having made
staff or consultants aware of facts or events known to him or her which may bear upon the
financing and a basic familiarity with, and understanding of, the financing process.

CONCLUSION

Although elected officials do have obligations under the federal securities laws, these

obligations do not include having a detailed knowledge of all of the intricacies of a financing. That
is the responsibility of staff and consultants, such as the municipal advisor, bond underwriter,
bond counsel and disclosure counsel. However, if an elected official has knowledge of any facts
or circumstances that an investor would want to know about prior to investing in the bonds,
whether relating to their repayment, tax-exempt status, undisclosed conflicts of interest with
interested parties, or otherwise, he or she should endeavor to discover whether such facts are
adequately disclosed to investors in the Preliminary Official Statement. As the SEC indicated in
the Orange County Report, steps that an elected official could take include becoming familiar with
the Preliminary Official Statement and questioning staff and consultants about the disclosure of
such facts.
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APPENDIX 1

Report of Investigation in the Matter of County of Orange, California as it relates to the
conduct of the Members of the Board of Supervisors
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