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PLACER COUNTY PLANNING SERVICES DIVISION 
AUBURN OFFICE 
3091 County Center Dr, Auburn, CA 95603 
530-745-3000/FAX 530-745-3080 

TAHOE OFFICE 
775 NOlih Lake Blvd., Tahoe City, CA 96146 
PO Box 1909, Tahoe City, CA 96145 
530-581-6280/FAX 530-581-6282 

PLANNING APPEALS 
The specific regulations rcgarding appeal procedures may be found in the Placer County Code, Chapters 16 (Subdivision), 
17 (Planning and Zoning), and 18 (Environmental Review Ordinance) .. 

-----OFFICE USE ONLY-----
Last Day to Appeal ________ (5 pm) Appeal Fee $ __ 5Z(I-_e--:-:----".--:;:--__ 

Letter Date .A ppeal F i I ed < ~ ll.~~r'L> 
Oral Testimony -= __ -=---''--___ Receipt # il. - L:d ~ t ::--;o~";iP 6 

Zoning C.I ~. <.) r .,~ DC~ Received by !;::n iZ2 
Maps: 7-full size and 1 reduced for Planning Commission items Geographic Area ___ ~ ______ _ 

-----TO BE COMPLETED BY THE APPLICANT-----

I. Project name Orchard at Penryn 

2. Appellant(s) T own of Loomis 916-652-1840 916-652-1847 

Telephone Number Fax Number 
Address 3665 Taylor Road/Sox 1330 Loomis CA 95650 

City State Zip Code 
3. Assessor's Parcel Number(s): 043-060-052 and 043-060-053 

4. Application being appealed (check all those that apply): 
__ Administrative Approval (AA-~ _X_ Tentative Map (SUB- 20070~1 
_X_ Use Permit (CUP/MUP-) __ Variance (VAA- ) 
__ Parcel Map (P-) Design Review (DSA- ) 
__ General Plan Amendment (GPA-__ ) Rezoning (REA- ) 
__ Specific Plan (SPA- ) Rafting Permit (RPA- ) 
__ Planning Director Interpretation (date) _X_ Env. Review (EIAQ- ) 
__ Minor Boundary Line Adj. (MBR- X Other: FEIR Certification 

5. Whose decision is being appealed: ____ P_I_a_n_n_in-"9'c-C_o_m_m-,--is_s_io_n __________ _ 
(sec reverse) 

6. Appeal to be heard by: _______ ----CS::;..o=:..;a=r.=d-=o:..f:..-=:Sc..:;:u=p..;:ce.:....:rvcccis=-:o:..:..r.::..s _________ _ 
(see reverse) 

7. Reason for appeal (attach additional sheet if necessary and be specific): 
Please see Attached letter 

(If you are appealing a project condition only, pleasestate the condition number) 

Note: Applicants may be required to submit addition I project plans/maps. 

Signature of Appellant(s) c2 . 

T:'.PL.N\Application and Brochure Masters\Web Forms\AppeaLdocx Rev 120503 
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June 29, 2012 

Michael Johnson, Planning Director 
3091 County Center Drive 

Auburn CA 95603 

Subject: Notice of Appeal of Planning Commission Decision concerning the Orchard at Penryn 

Dear Mr. Johnson: 

This letter shall serve as formal submittal of an appeal by the Town of Loomis regarding the Planning 

Commission's decision on June 28, 2012 approving the Orchard at Penryn Vesting Tentative Subdivision 

Map and Conditional Use Permit (PSUB 20070521). The appeal includes the decision of the Planning 

Commission in certification of the FEIR prepared for the project. This appeal is being submitted in 

compliance with Section 17.60.110 of the Placer County Code. 

The Town qualifies to appeal under Section B(2) of 17.60.110 as the Town was present and commented 

at the meeting through its Town Manager and a Town Council Member and the Town has previously 

submitted its concerns in letters dated August 25, 2011 and January 25, 2012 (Attached). Said letters 

and the testimony given at the hearing June 28, 2012 are submitted as part of the appeal. 

The Town believes the Planning Commission acted in error and that Placer County failed in its public 

duty to satisfy the requirements ofthe California Environmental Quality Act ("CEQAJI
) and land use and 

planning law with respect to the project and the associated FEIR. 

The Town will be preparing and submitting additional explanatory materials in support of this appeal 

within thirty (30) days of the date of filing the appeal as provided for in C(1) of 17.060.110 of the Placer 

County Code. 

I have also attached the required completed appeal form and check in the amount of $529.00. If you 

have any questions, don't hesitate to give me a call at 916-652-1840. 

a1'~ 
Rick Angelocci 
Loomis Town Manager 

(916) 652-1840 ~ (916) 652-1847 
3665 Taylor Road N P.O. Box 1330 .~ Loomis, CA 95650 
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PLACER COUNTY ZONING ORDINANCE SECTION 17.60.110 

Rulings made by the below are considered by the Planning Commission: 

Planning Director (interpretations) 

Zoning Administrator 

Design/Site Review Committee 

Parcel Review Committee - other than road improvements which should be appealed to the Director of 
Public Works 

Environmental Review Committee 

Rulings made by the Planning Commission are appealed directly to the Board of Supervisors. 

Rulings made by the Development Review Committee are appealed to the hearing body having original 
jurisdiction 

Note: An appeal must be filed within 10 calendar days of the date of the decision. Appeals filed 
more than 10 days after the decision shall not be accepted by the Planning Department. 

For exact specifications on an appeal, please refer to Section 17.60.110 of the Placer County Code. 

T:\PLN\Applicatioll and Brochure Masters\Web Forms\Appeal.docx Rev 120503 
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August 25,2011· 

VIA U.S. MAIL AND E-MAIL fMKRACH@PLACKR.CA.GOV) 

May\van Krach 
Environmental Coordination Services 
Community Development Resource Agency 
309] County Center Dr, Suite 190 
Auburn, CA 95603 

Re: Orchard at Penryn Project Draft Environmental Impact Report (DEIR) 

Dear Ms. Krach: 

This comment letter is in response to the notice of availability of the DEIR for the 
Orchard at Penryn project (the"Projecf) for public comment and review. As one of the agencies 
affected by this Project, the Town of Loomis (the'Towrl' or"Loomis) is particularly interested in 
the County of Placer ('County) discharging its public duty to satisfy the requirements ofthe 
California Environmental Quality Act (CEQX) and land use and planning law with respect to the 0-1 

Project and the associated proposed DEIR. 

For the reasons set forth in this letter, the environmental analysis for the Project is 
deficient. Accordingly, the Town respectfully requests that County decline to adopt the 
proposed DEIR and decline to proceed with the Project until a complete and meaningful analysis 
has been conducted with respectto all of the environmental impacts of the Project as required by 
CEQA, and that the Project be brought into compliance with all appHcable laws. Specifically, 
the Town requests that County analyze, adopt, and enforce mitigation measures for the traffic 
impacts that will occur in the intersections of Taylor/King Roads and Taylor/Horseshoe Bar 
Roads and the school traffic impacts that will occur at Del Oro High School as a result of this 
Project. The DEIR presently states that cumulative traffic impacts are significant and 
unavoidable at two intersections within the Town but then evades the payment of in-lieu fees or 
construction of traffic relieving mitigation measures based on a lack of fee agreement between 
the Town and County; however, there are a number of feasible mitigation measures that would 
reduce this impact to a less than sig.'lificant level and the County must adopt and enforce these or 
other comparable measures, 

978S007. 
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Maywan Krach 
Environmental Coordination Services 
Community Development Resource Agency 
August 25,2011 
Page 2 

9361.001 

A. T .. affic/Circubttion Impacts Hnve Not Uecn Full\' Analvzed und Mitigation 
Measures \Vhich are Feasible Have Not Been AdO)lted 

CEQA Guidelines section 15126.4(a) requires the lead agency to"distinguish 0-1 

between the [mitigation] measures which are proposed by project proponents to be included in cont. 

the project and the other measures proposed by the lead .. agency or other persons which are not 
included but the Lead Agency determines could reasonably be expected to reduce adverse 
impacts if required as conditions of approving the project;' Mitigation measures must also be 
'fully enforceable through pemlit conditions, agreements, or other legally-binding instruments:' 
(CEQA Guidelines § 15126.4(a)(2).) The DEIR does not comply with the CEQA Guidelines for 
several reasons. 

1. Intersections 

The traffic analysis fails to meet CEQA's requirement of a good faith effort to 
disclose impacts and identify mitigation. The DEIR fails to identify and adopt mitigation 
measures that will reduce impacts to a less than significant level. The proposed project would 
add traffic to two intersections in the Town of Loomis. These intersections are projected to 
operate at LOS D and F in the cumulative condition. (DEIR at p. 14-8.) The DEIR states that 
there is not sufficient right-of-way to construct the physical improvements that would be 
necessary to provide an acceptable LOS during PM peak hours for the Taylor/Horseshoe Bar 
Roads intersection and concludes that the impact is significant and unavoidable. The DEIR does 
not analyze any other alternate mitigation such as traffic calming measures or how a reduction in 
Project size would reduce this impact 

For the Taylor/King Roads intersection, the DElR explains that physical 
improvements can be made to reduce the impact to a less than significant level but because"there 
is no existing fee-paymcnt agreement between the Town and Placer County. it is not certain that 
the fair-share payment will be made~' (DEIR at p. 14-8.) 

The DEIR incorrectly assumes that if there is no adopted fee agreement between 
the Town and County, the Project is not required to actually mitigate for its impacts. (See 
Woodward Park Homeowners Association, Inc. v. City of Fresno (2007) 150 Cal.App.4th 683 
f'Ihere is no foundation for the idea that the city can refuse to require mitigation of an impact 
solely because another agency did not provide information. The seed of the citys confusion, as 
evidenced in the city staff report to the Planning Commission and City Council, is its belief that 
the city needs to require mitigation of this category of impacts only if Caltrans proposes a 
mitigation measure and then proves to the citys satisfaction that the measure is legal. This is not 
how CEQA works:]) Here, the applicant would be required to pay its proportionate share to 
mitigate these impacts. Fees can be detennined from the traffic impact studies prepared for the 
Town. 

9788002 

0-2 
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Maywan Krach 
Environmental Coordination Services 
Community Development Resource Agency 
August 25, 2011 
Page 3 

9361.001 

Public Resources Code section 21002 provides, in pertinent part, 'public agencies 
should not approve projects as proposed ifthere are feasible alternatives or feasible mitigation 
measures available which would substantially lessen the significant environmental effects of 
such projects.~'Here, the payment of in-lieu fees would contribute to the reduction of the impact 
by allowing construction of the improvements to occur. Thus, there is feasible mitigation and 
the County shall not approve this Project until such payment is required. 

2. Exit Gate On Taylor Roa!! 

The Project is designed to provide an exit-only gated access point for Taylor 
Road, which could be dangerous since there are fast moving vehicles traveling in both directions 
and because the topography ofthe road, namely the curve, results in impaired visibility. (DEIR 
at p. 2-2.) This feature should be eliminated from the Project design, with the exception of access 
for public safety vehicles. There are also low electrical power-lines where the exit gate is 
located and neighbors immediately north of the Project site have not been allowed to connect to 
Taylor Road. Given the speed and volume of traffic at this intersection during commute times 
and school opening and closing hours, traffic would be more appropriately routed through the 
intersection at Penryn Road and Taylor Road, and a traffic light installed. 

If, however, traffic will be allowed to exit onto Taylor Road, a bike lane and 
sidewalks connecting to at least to Del Oro High School and the intersection of English Colony 
Way and Taylor Road, should be constructed. This would be consistent with the Penryn 
Community Plan Implementation strategy lb, which provides, in pertinent part: ''A landscaped 
corridor should be established along Penryn Road and Taylor Road, including separated 
pedestrian path andlor sidewalk and an on street bikeway. An equestrian trail should also be 
provided through this area (not necessarily within the road right-of-way) to connect areas to the 
north and south~' Additionally, Taylor Road should be widened to accommodate an entry lane 
going northbound and a traffic light installed to regulate left turns from the project onto Taylor 
Road during commute times and school opening and closing hours. These modifications will 
reduce traffic impacts and improve safety and circulation. 

3. pel Oro High School 

The DEIR provides that the Project'\vill generate new trips associated with Del 
Oro High School as well as new trips using Taylor Road [but] these trips would be expected to 

0-3 
cont. 

0-4 

0-5 

exit the project sites Taylor Road driveway to reach the school site to the south:' (DEIR at p. 7- 0-6 

13.) The DEIR then states that while"the school likely experiences peak-hour congestion 
primarily due to the peaking nature of high school traffic, the addition of the proposed project is 
not anticipated to noticeably affect traffic operations at the school site;' (DEIR at p. 7-13.) The 
DEIR's reliance on a maximum 9 traffic trip count to the schoel is unsupported by evidence and 
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Maywan Krach 
Environmental Coordination Services 
Community Development Resource Agency 
August 25,2011 
Page 4 

9361.001 

seems significantly low, especially in light of the fact that the Project proposes to construct 150 
units. Consequently, the DEIR should be revised and recirculated. 1 

0-6 
cont. 

4. Transit Services 

One of the Projecfs objectives is to"provide attainable housing for working 
families in the Loomis/Penryn area, thereby reducing commutes to nearby employment centers:' 
(DEIR at p. 2-2.) The Project should ensure adequate public transportation access for these 
employment centers as well as places like shopping centers and parks. Not only will this provide 0-7 

a reduction in greenhouse gas emissions because the new residents will be able to reduce total 
vehicle miles traveled, but it will relieve traffic congestion. One way to achieve this is by 
requiring bus service along Penryn Road since the nearest local service in the Taylor Road 
Shuttle and transit services operate on a two-hour frequency, which limits commuterS' options 
significantly. (DEIR at p. 7-6.) This modification is needed to ensure consistency with the 
Penryn Community Plan goal 8 which states,"Residential developments should be designed to 
encourage human interaction, bicycle and pedestrian circulation, and the creation of a 
neighborhood identity as opposed to isolated, walled-off sub-communities which do not foster 
these qualities:' Unless this modification is made, the Project will be inconsistent with the Penryn 
Community Plan. 

B. Housing 

It is not immediately clear whether this Project is intended to meet the Count)1s I 0-8 
Regional Housing Needs Allocation C'RHNX) numbers for unincorporated areas. If this is the 
case, please clarify in the DEIR. Section 1 e of the Penryn Community Plan Implementation 
strategy states that this area (designated as the "Penryn Parkway) is"intended as a highway-service 
oriented retail area which also allows for multivle-family residential uses. The types of 
commercial activity that will meet the local rcsiJents' needs as well as visitors include specialty 0-9 

retail, neighborhood groceries, walk-in (nQ drive-thru) restaurants, plant nurseries, professional 
offices, business parks to accommodate nonpolluting, low intensity retail service operations, 
churches, financial institutions, senior independent living centers, multiple- family residential 
uses, and other relatively low impact uses~' Although multiple-family uses are included in this 
description, the Plan is clear that such uses were to be ancillary to"'a compact, commercial core to 
serve the overall Penryn area:'The Implementation strategy preface highlights that a goal of the 
Community Plan is the "creation of a consistent, high quality character of development without 
compromising the integrity of the Community'S pastoral and scenic character:' This Project is 
inconsistent with that Plan. 

9788U().2 
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Maywan Krach 
Environmental Coordination Services 
Community Development Resource Agency 
August 25, 2011 
Page 5 

c. Public Services and Safety 

9361.001 

Safety impacts are inadequately analyzed in the DEIR and the DEIR needs to 
analyze and mitigate for these impacts. For example, the DEIR explains that"the project 
description in the NOP characterized the proposed development as residential condominiums. 
However, the project may also be operated as a rental community. Operation of the project as 
for-sale condominiums versus as a rental community would not change the required permits and 
approvals, County standards for projt:d design and Improvement Plans, or environmental 
analysis?' (DEIR at p. 1-2.) 

The DEIR next concludes, based on a statement from the Sheriffs Department 
Community Services Officer that there will be no environmental impacts from the conversion of 
for-sale units to rental units, because"there typically is no difference in law enforcement demand 
between "for sale' and "for rent' deveiopments;' (DEIR at p. 1-4.) In fact, in a study conducted in 
2007 analyzing rental housing and crime concluded that rental properties often have more crime 
activity than owner-occupied dwellings, resulting in a greater need for law enforcement 
personnel to respond to crimes and to patrol the area. (See, Rephann, Rental Housing and Crime: 
The Role of Property Ownership and Management (2007), attached as Attachment 1.) This is in 
part due to the increased turnover of residents. The DEIR should be revised to include this 
discussion and provide appropriate mitigation measures to reduce impacts to public services and 
safety. 

D. Biological Resources 

Mitigation Measure 5.1 c states that the project applicant shall implement one or a 
combination of mitigation measures to compensate for impacts to oak woodland habitat. (DEIR 
at p. 5-21.) Further, Mitigation Measure 5.lc states that a final determination regarding the 
amount of oak woodland to be impacted and therefore mitigated will be based on impacts shown 
on the Improvement Plans. It is unclear whether the impacts will still be mitigated to a less than 
significant level ifless than all of the four options are implemented. For example, please explain 
the effect of implementing only two ofthe four options presented under Mitigation 
Measure S.lc. 

Mitigation Measure 5.3d states that in the event that the Placer County 
Conservation Program is adopted prior to commencement of ground disturbing activities of the 
Project, the Project shall be developed in compliance with the Countys Natural Communities 
Conservation Plan/Habitat Conservation Plan and the Programmatic Endangered Species Act 
Consultation issued by the U.S. and Wildlife Service. (DEIR at p. 5-22.) The DEIR states,"smce 
activities related to the Orchard at Penryn project may commence prior to the approval of the 
Phase 1 PCCP, mitigation measures in this Draft EIR are designed to be implemented absent the 
approved conservation plan:' (DElR at p. 5-15.) It is unclear whether the impact can be 

D-10 

0-11 

0-12 
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Maywan Krach 
Environmental Coordination Services 
Community Development Resource Agency 
August 25, 2011 
Page 6 

9361.001 

mitigated to a less than significant level even if the condition set forth in Mitigation Measure lO-12 
5.3d is not satisfied and all ofthe other mitigation measures are adopted. cont. 

The Project should be designed to respect and maintain wildlife corridors and any 
fencing used should not restrict wildlife movement. Natural contours and flow lines should be 
preserved and grading minimized to reduce dir;;turbance to soils and removal of trees, similar to 
the grading for the Stonegate project in Loomis and the provisions adopted into the Loomis 
Grading Ordinance in 2007. The Project should retain the existing topography, to the greatest 
extent practical, use natural storm water drainage systems to preserve and enhance existing 
natural features and preserve and integrate existing natural features (e.g., creeks, native trees, 
rock outcrops) and topography into project landscaping. This is necessary to ensure consistency 
with the Penryn Community Plan policy 1, which provides, "\Vherever possible, natural features 
should be retained as buffers between different, potentially incompatible uses as well as serving 
to preserve the rural character of the area. Where natural features are not available, landscaped 
buffers should be provided to minimize the adverse effects of higher intensity uses:'The Penryn 
Community Plan policy 10 also applies in that it states, "an important consideration in the design 
of any land development project should be the conservation of natural drainage chatmels and 
swales, and the preservation of existing natural resources:' 

E. Visual Resources 

The DEIR provides that analysis in the Initial Study found that the Project would 
have no impact with respect to causing a substantial adverse effect on a scenic vista. (DEIR at 
p.6-7.) As stated in the DEIR, the Project site is presently located on approximately 15.1 acres 

0-13 

of undeveloped land, and there are no existing structures onsite. (DEIR at p. 2-1.) It is expected 0-14 

that approximately 150 multi-family residential units, two-stories tall, with three or six units per 
building (approximately 30 buildings) will be constructed on the Project site. (DEIR at pp. 3-7, 
6-7.) In addition to the residential buildings, the Project is expected to include a one-story 
recreation center/office building, parking, acti.vity areas, retaining walls and landscaping. (DEIR 
at p. 6-7.) Considering the dramatic transfonnation from an undeveloped site into a site with 30 
or more buildings, it cannot be said that there is no impact on a scenic vista. The DEIR should 
be revised to address this issue, including the possibility of a reduced scale of the project with 
density limitations. This is needed to be consistent with the Penryn Community Plan policy 7, 
'Encourage and utilize existing programs for protection and enhancement of scenic corridors, 
including but not limited to, design review, sign control, scenic setbacks, density limitations, 
planned unit developments, grading and tree removal standards, open space easements, and land 
conservation contracts;' 

w~t~ re~pect to creati~g a ~ew ~ource o~ ~ubstantiallighting or glare, after implementation of the 0-15 

Further, the DEIR states that the Project would have a less than significant impact I 
mltIgatlOn measures Identified III the Initlal Study. (DEIR at p 6-7.) This is a conclusory , 

978800.2 
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Maywan Krach 
Environmental Coordination Services 
Community Development Resource Agency 
August 25,2011 
Page 7 

9361.001 

statement, not supported by substantial evidence. With the development of 150 residential units, I 0-15 
parking, activity areas, etc., the Project site will be impacted by lighting required for the exterior cant. 

and interior of buildings as well as for outdoor areas, including parking, streets and activity 
areas. 

The Project should include connections to open space to trails and wildlife 
corridors between the Project site and the Village project in the Town. Also, the Project should 
reduce impacts to visual resources by following the topography of the land and natural features. 
This is needed to be consistent with the Penryn Community Plan goal 3 to "Preserve, enhance, 0-16 

and protect the scenic resources visible from Scenic routes in the plan area, such as 1-80, 
Auburn-Folsom Road, and other major roadways (i.e. King, Horseshoe Bar, Newcastle, English 
Colony, Taylor Roads) to preserve existing vistas of the Sacramento Valley, Loomis basin 
foothills, and the Sierra Nevada Mountain Range, as well as other local views which are 
important in maintaining the community's rural identity. It should also be redesigned to be 
consistent with the Penryn Community Plans goal 4 to "encourage the development of 
commercial and industrial project designs that contain elements which complement the more 
rural character of the area SlCh as low building silhouette large setbacks and buffer areas, 
extensive landscaping, and a pedestrian orientation;' Accordingly, the DEIR should be further 
revised to analyze this issue and provide appropriate mitigation. 

F. Noise 

The DEIR sets forth the current non-transportation noise levels measured at the 
Project site. (DEIR at p.9-8.) However, the DEIR fails to address projected non-transportation 0-17 

noise levels once the Project is operational and residents have moved in to the community. 

G. Energy Conservation 

The DEIR inadequately addresses the goal of conserving energy as set forth in 
Appendix F ofthe CEQA Guidelines. The Town acknowledges that there is a brief discussion of 
'greerl'building features in Mitigation Measure 14.4a, but this brief statement is not enough to 
satisfY the substantive requirements of Appendix F. (DEIR at p. 14-11.) The DEIR should be 
revised to fully analyze and describe energy impact possibilities and potential energy 
conservation measures as required by Appendix F. 

H. Request for Notice and Additional Documentation 

D-18 

By this letter, the Town requests that it be included on any notice list for this j 
Project, and that any and all future notices concerning this Project be sent to the Town via mail at 0-19 

the address set forth below, including, but not limited to, all notices of public hearings related to 

97Sg002 
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January 25,20[2 

Environmental Coordination Services 
Community Development Resource Agency 
3091 County Center Dr, Suite 190 
Auburn, CA 95603 

Re: Orchard at Penryn Project Final Environmental Impact Report ("FEIR") 

'!'o Whom It May Concern: 

This comment letter is in response 10 the n,)tice of availability of the FEIR for the 
Orchard at Penryn project (the "Project") for public comment and review. As one ofthe 
agencies arrected by this Project, the Town of Loomis (the "Town") continues to be ensuring that 
Placer County ("County") discharges its public duty to satisfy the reyuirements of the Califcll'nia 
Environmental Quality Act ("CBQA") and land use and planning law with respect to the Project 
and the associated proposed FEIR. 

The TOWl1 previollsly set fOlth its comments to the proposed drail environmental 
impact report (Lhc "1)EIK') t()r the Project in a letter addressed to Maywall Krach, dated August 
25, 201 I (sec Letter D of Chapter :2 of the FEIR). it is the Town's position that the proposed 
FEIR continues to rail to address the deficiencies in the environmental analysis lor the Project 
contained in the DEll<.. Accordingly, the Town hereby restates the comments set f()rth in its 
August 25, 2011 letter and incorporates that letter by reference herein 011 the grounds that they 
were not appropriately and meaningfully addressed. This letter highlights a few examples of 
those continued ddiciencies. 

BC':(lllSC of the inadequacy of the FElR for the Project, the 'TOVv11 respcctfully 
requests thaI the County decline to certify the proposed FEIR and not approve the Project until a 
complete and meaningful analysis has been conducted with respect to all ofthe environmental 
impacts of the Project as required by CEQl\, and llntil the Project be brought into compliance 
with all applicable laws. 
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r;;nvironmental (:ourciination Sell/ices 
Community Development Resource Agency 
January 25, 2012 

9361.011 

Page '2 

A. COlmtv Failed to Address Town's ('Ollllllcnts to HEIR 

The County's response fitiled to adequately address the Town's comments to the 
DEIR as required by Public Resources Code sedion 21 09 1 (d)(2) and CEQA Guidelines section 
15()8~L (See, Letter D of Chapter 2 of the FElR) In particular, CEQA Guidelines section 
15088(c) provides as follows: 

The [lead agency'sJ written response shall describe the disposition 
of significant environmental issues raised (e.g" i'cvisions to the 
proposed project to mitigate anticipated impacts or objections). In 
particular, the major environmcl1\dl issued raised when the lead 
agency's position is at variance v\lith recommendations and 
objections raised in the comments must be addressed in detail 
giving reasons why specific comments and suggestions were not 
accepted. There must be good failh, r~asoned analysis in response. 
Conclusory statements unsupported by factual information will not 
suffice. 

Further, a lead agency's failure to respond to comments raising significant environmental 
issues prior to approving a project may render the FIR legally inadequate. (See Rural Land 
Owners Association v. C'ity Council (l98}) 143 Cal.App.3d 101.1.) The County sUlYunarily 
dismissed the 'T'ow11'S concerns, claiming that issues raised were fully raised in the DEiR. This 
type of response is not only eonc!usory, but it docs not descrihe, with specific detail, why the 
Town's proposed revisions or comments were not accepted or considered. 

It Incorrect Standard for Mitigation Measures andFEIR Fails to AdoJ..!t 
Feasible Mitigation Measures 

for example, in the third paragraph of comment D-2 at page 2-27 (see, also, 
Section E below), the Couniy states that "Mitigation Measure 14.2a requires that the project 
applicant make a "gpQqj~1ithl':ffort': at contributing a fair share amount towards modifying the 
geometry and signal phasing at this intersection" (emplwsis added). The standard for mitigation 
is ]1ot a "good faith efTort." Rather. CEQA requires the'i mitigation measures be "thUy 
cnf()rceable through permit conditions, agn:t:::ments, or ,.)2iler legally-binding instruments." 
(CEQA Guidelines § 15126.4(a)(2); see also Public Resources Code § 21081.6(b).) A mitigation 
measure must be adopted so that it results in an enforceable requirement. (See Wo()(hvard Park 
llomeowncrs Association, Inc, 1', City qlFresno (2007) 150 Cal.AppAth 683, 730.) For 
example, enforceable mitigation measures include a requirement for the project applicant to 
construct improvements or pay fecs. 

'fhc r:ElR continues to fail to identify and adopt mitigation measures that will 
reduce traftic impacts to a less than significant level, even though feasible mitigation measures 
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Fnvironmental Coordination Services 
Community Development Resource Agency 
January 25, 2012 
Page 3 

9361.011 

exist. An Em must descrihe significant environmental impacts as a result of a proposed project 
and identities ways in which such impacts can be mitig:ifed or avoided. (Public Resources Code 
**2]002.1(a), 21061: CEQA Guidelines § 15121.) Further, an ErR must describe feasible 
mitigation measures, if any, that can minimize or avoid the significant environmental impacts of 
a proposed project. (Public Resources Code ~ 21002.1 (b); CEQA Guidelines § 15 1 26.4(a).) 
lIere, feasible mitigation measures CXisl--lhe improvements can be developed and installed or 
the pwject applicant can be required to pay its proportionate share to the Town to mitigate the 
impacts of the proposed Project. 

It is incorrect LO conclude in the FEIR that (he Project is not required to actually 
mitigate for its significant impacts, when feasible mitigation measures exist, because there is no 
existing fcc agreement between the Town and the County. (See Woodward Park Homeowners 
Association, Inc. v. ('ity (~/Ih!sno (2007) 150 Cal. AppAth olD, 725-730.) The County cites to 
Tracy Firsl v. City o/Tf(J(.:V (2009) 177 Cal.AppAth 1 "regarding a Lead Agency's 
responsibilities felr extra-territorial intersection improvements." (FEIR at p. 2-28.) The Tracy 
First case is distinguishable because the improvements at issue were outside the jurisdiction of 
the City of Tracy, whereas here, the traftic improvements are outside ofthe Project but within 
the jurisdiction of the County as Lead Agency. 

For these reasons, the Town requests that "good faith e1fort" be modif1cd to read, 
"project applicant shall make a hlir-share payment to the Town of Loomis towards the cost of 
implementing these improvements." (rEIR at p, 2-28,) /.dditionally, the FEIR has not corrected 
the $728 fIgurc for the applicant's fair share clmtributicl1 to trame impacts. The 'I'OWll requests 
that this number be cOlTectc(\, (DElR at p. 14-S,) 

C. Reduction in Project Size)}!! F{'asible Mitigation Measure 

In its August 25,2011 letter, the Town explained that the DEIR did not analyze 
alternate mitigation measures such as a reduction in PrQjeet size as a means to reduce traffic 
impacts, The County dismissed this altemativc as a possible mitigation measure because it 
would not result in the signiJlcant environmcntal impacts being avoided. (FEU<. at p, 2-27) 
Whik it is true that CEQA requires implementation of mitigation measures or alternatives to 
proposed projects that can avoid significant impacts, CEQA also demands implementation of 
feasible mitigation measures thatrrlinimize, ;j1!.h~l<ll!ti<),!Jy lessen, or reduce such significant 
impacts, (Public Resources Code §§ 21002, 21100(b)(3); CEQA Guidelines §§ 15126.4(a)(1), 
15370.) Accordingly, even if a mitigation measure cannot completely avoid the signiticant 
environmental impacts, a reduced project size can lessen and alleviate traffic and safety impacts 
resulting from the proposed Project and must be analyzed. 
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D, Tram{~ Exi4 onto 'l)vlor Road Must B(~ Consistent with Community Plan 

CFQA requires that an EIR discus:> and analyze auy inconsistencies between the 
proposed proj;;:cI and applicable general plans, spedne plans, and regional plans. (CEQA 
Guiddines § 15125(d).) Both the DElR and FEIR fail (0 discuss the planned gated exit onto 
Taylor Road and its inconsistency with the Penryn Community Plan, especially strategy lb, 
\vhit:h provides for pedestrian and bicyclist accessibility along Penryn Road and Taylor Road. 

Inconsistencies may be evidence that the inconsistent project feature will result in 
a significant environmental impact. For example, allowing traffic to exit onto Taylor Road, as 
currently designed lbr the Project will creatc traffic and safety impacts that are im:ol1sislcnt with 
the Penryn Community Plan. Regardless if safelY impn:::b are determined to exist, if the Project 
is nnt compliant with the Penryn Community Plan, then land usc impacts arc potentially created. 
The County should conduct further analysis of such inconsistencies and should further consider 
the installation or improvements, such as sidewalks and bicycle lanes, in order l()r the Project to 
be in compliance with the Penryn CommunilY Plan. 

Similarly, the County's comnH.'nls at D-7 at page 2-30 of the FEIR confuses the 
issues of greenhouse gas emissions and ensuring adequate public transportation as a means to 
achieve consis1ency with the Penryn Community Plan. The Town does n01 require provision of 
public transportation as a means to reduce greenhouse gas emissions, but rather, simply states 
that a benefit of providing accessibility to public transportation is a reduction in greenhouse gas 
emissiolls. 

The point () r the Town's comment number 4 of ils August 25, 2011 letter is that 
the Project should ensure adequate public transportation access, including bus service along 
Penryn Road, as means of achieving the Project's stated objective of "provid[ing] attainable 
housing for work ing illlnilies in the Loomis/Penryn area, thereby reducing commutes to nearby 
employment centers." (DEIR at p. 2-2.) Further, such modification io the Project is required in 
order to ensure that the Projt~ct is consistent with the Penryn Community Plan goal 8. (CEQA 
Guidelines § J S12S(d).) By providing adequate publi(~ transportation services, human interaction 
and a neighborhood identity will be encouraged, as called fi.)[ by goal 8. Without such public 
transportation, the Project fails to be in compliance with the Penryn Community Plan, resulting 
ill an inconsistency between the Project and the County s land use plans. The County should 
conduct further analysis of such inconsistencies and slwuld consider options to mitigate such 
inconsistencies, such as ensuring bus service along Penryn Road. 

E. Mitigatio!1 Required !or Cumulative Impacts 

In the last paragraph or comll1ent D-S a1 page 2-29 of the FEIR, the County states 
that even withom the Project, there ,viII be cumulativc impacts related to traffic along Taylor 
Road. The FUR also explains that the Project itself yvill create significant impacts along Taylor 
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l-<.oad. As a result, the Project will contribute to the already existing cumulative impacts. CEQA 
requires that an ElR must include all analysis of rcasofl!'.hle, feasible options for mitigating or 
avoiding a project's contribution to significant cumulative impacts. (CEQ A Guidelines * 15130(h )(5): see also Fort A1ojavi' Indian Tribe v, DeFartment ()/l1ealth Services (1995) 38 
CaLApp.4th 1574, 1604.) Therefore, the I·'LIR must cuulyze cumulative impacts created by the 
Project along Taylor Road. Appropriate mitigation measures related io such impacts must also 
be adopted amI enl()n::ed. 

F. Trip Generation Rate to Del Oro High School Is Not Supported by 
Substantial I,:v hi cm:c 

The County refers to, at the second paragraph of comment D-6 at page 2-30 of the 
FEIR, the "assumed trip distribution pattern described on page 7-10 of the Draft EIR.'· The 
information provided on page 7-10 of the DFnR, including the trip generation rate table at 
Table 7-5, provides no information specific to trips to the high school. Instead. the FEIR simply 
states that the maximum number of peak-hour trips attrihutcd to the Project along Taylor Road is 
nine. (DElR at p. 7-13.) 

The burden, under CEQA, is on the County to demonstrate how the nine trips to 
the high school were calculated. Such calculation must be supported by substantial evidence. 
(5'ee f,aurel Heights improvement Association v. Regents of University of California (1988) 47 
CaL3d 376, .192-393,409.) The Town reiterates its previolls position that the traffic trip count to 
the high school is unsuppOli~d by evidcnce in the record, and seems patiicularly low in light of 
the lact that the Project proposes to construct ISO residential units. (See, Memorandum Prepared 
by Town of Los Gatos Rc: School Mitigation From NeVi I lousing, attached as Exhibit A, 
demt)t1strating that the number ofbigh school students i!\ a comparable community would be 
greater than nine). First, it is noteworthy that where other lead agencies appropriately conduct 
detailed studies to ensure that new development does not impact schools or other environmental 
factors, the County simply nlhricates a number for this Project. Second, the FElR considers 
traffic impacts based on nine trips to the high school. This means that the number of students 
factored into this calculation was less than nine since tt)r at least the first two years of high 
school, students arc not old enough 10 have licenses and are driven to school. Each student must 
be dropped off (one trip), with the driver leaving the sch,)ol after drop off (one trip). The driver 
must drive 10 the school to pick up the student after school (one trip), and once the student is 
picked up, the student and driver leave (onc trip). In olher words, there are at least four trips 
attributable to each student. The FElR does not factor this and is therefore fi.ltally Oavved. 

G. Pmit'd Fails to. Ih'monstrlltt' an Ad~<JuaH' WaH'!' Stlppl\' Is Availabll' 

1'he Project has failed to demonstrate that there will be an adequate waler supply 
or that an appropriate water supply assessment was conducted. Impad 12.2 of the DEIR 
indicates that the Placer Counter Water Agency ("PCWA") has only provided a letter to the 
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project applicant stating that water can be made available 10 serve the Project's needs upon 
execution or a Facilities Agreement and payment of ft;cs. Until the County requires the Project 
applicant to enter into a Facilities Agreemellt with pew A, there is no assurance that there is a 
sufficient supply of water to serve the Project 

H. Conclusion 

For the reasons set forth in this letter and the Town's August 25, 201llctter, the 
FIJR is legally deficient and the Project cannot be approved until revised and recirculated. 
Tlmnk you for the opportunity to comment on the P((~ject and for your consideration of this 
matter. ('ollsistcnt with Public Resources Code section 21177, the Town reserves the right to 
provide further written or oral comment on the: Project al any time prior to Project approval. 
(Galante Vineyards' v. Monterey Peninsula I'VlIterManagement District (1997) 60 Cal.AppAth 
j I 09, I 11 7 -1121 ). 

'rhe 'Town looks forward to continuing lo work with County to ensure a legally 
adequate environmental review of this Project prior to its approval and would welcome a 
meeting with the appropriate ofllcials to address the issues raised in this comment letter. 

Respectfully, 

(2;1- A~-
Rick Angdocci 
Town of Loomis 
Town Manager 
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MEMORANDUM 
COMMUNITY DEVELOPMENT DEPARTMENT ---------_._-----_._------

To: North 40 SpccHic Plan Advisory CommitL~~ 

Wendie R. Rooney, Director of Community Development 

Subject: Los Gatos School District Mitigation Background 

Date: .Iune 23, 2011 

Bal~kgl"Ound 

A recurring comment raised during the past few months of puhlic outreach on the Nmih 40 is the 
concern of potential impacts that residential development may have on, predominately, the two 
Los Gatos School Districts. This memo provides background information regarding the 
extensive analysis that was conducted on student generation rates and projections during the 
recent 2020 General Plan update. In particular, the diRcussion will focus on the projections 
developed for the North 40 project. Finally, this memo also outlines state law limitations and 
restrictions for funding school facilities through local deVelopment projects. 

Student Gencration Rates and 2020 Gencral Plan Pl'Ol~ 

Til spring 20 10, the Town collaborated with the six schoel districts that serve the Town residents 
on thc student generation rates and projections a~.,oLiated with the residential growth 
assumptions in the 2020 General Pan, 1n particular. the TaWil worked closely with the 
superintendents from the Los Gatos Union School fli.';lricl (LGUSD) (K-8) and Los Gatos­
Saratoga .Ioint Union High School District (LGSJlJSD) (9-12) on the generation rates 
methodology. Although the LGOSD expressed concern regarding school capacity over the 10-
year period covered in the 2020 General Plan, both superintendents were in agreement with the 
Town on the student generation methodology. The methodology included three data sources 
from Davis Demographics, a consultant to the high school district; Jeanette C. Justus Associates, a 
consultant retained by all six districts and the Town; and Town staff calculating the actual number of 
existing students by lIsing the 2010 school enrollment list (addresses) and the Town's GIS database 
of housing types. 

Most new housing anticipated by 2020 will be different than is now typical in Los Gatos. Higher 
density housing in the northern pati of the Town around the future light rail station and targeted 
high density in/ill sites account for as much as 90(Yo of new housing. The number of students per 
home from higher density units is almost always lower than in single-family neighborhoods. 
Actual counts from nearby districts and districts with similar academic standing confirm fewer 
students on average per new dwelling as density increase~;. 

ATTACIIME.NT 3d 

EXHIBIT A 

./ 

/ 
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Town staff used actual school enrollment data from LGUSD and LGSJUSD to calculate the 
generation rates for condominiums and apartments. Single-family rates were obtained from the 
Davis Demographic Study. However, based on the fact that the North 40, as well as the Town's 
identified affordable housing sites, would be developed with housing products that were not 
presently represented in thc community, the Town and school districts contracted with Jeanette 
C. Justus Associates to survey multi-family housing in similar high performing (using API scores) 
school districts to obtain the generation rules for various types of multi-family units, including 
mixed-usc, attached (town homes), and affordable apartments. Due to its very comparable API scores 
and extensive inventory of the aforementioned housing types, the Irvine, California, school district 
was surveyed for generation rat(;s. Both Los Gatos School Districts accepted this methodology, and 
these generation ratt:s wert: used as the basis for the 2020 General Plan and Environmental Impact 
Report (ElR) analysis. 

The following tables provide the generation rntes by housing lype and student projections for the 
North 40 pr~jecl. These generation rates are grouped into three school grade sets (K-5, 6-8, and 9-
12). It is important to note that the stluthern half of the North 40 is within the LGSJUSD and 
LGUSD, and the northern half is within the Cambrian Eiementary/Middle School District and 
the Campbell Union IJigb School District. The General Plan ErR assumed the following type 
and number of units in the North 40: 

North 40 (Northern) 

Mixed Use: 240 
Affordable Apartments (Below Market Price units): 60 

North 40 (Southern) 

Attached (condominimn): 300 
Apartments (Market ratc): 60 
Affordable Apartments: 90 

Generatiun Rates for North 40 (Northern Halt) 
Dwelling Type K-5 6-8 

Mixed Use 
Affordable Apartment 

.004 

.182 

Generatioll Rates for North 40 (Southern HaU) 

.008 

.048 

Dwelling Type K-5 6-8 

A ffordablc Apartment 
Attached (condominiums) 
Apartments 

.182 

.081 

.086 

.048 

.048 

.041 

9-12 

.006 

.076 

9-12 

.076 

.055 

.075 
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Student Projections North 40 (Northern Halt) 
Dwelling Type/No of Units K-5 

Mixed Use/240 .96 
Affordable Apartment/GO 10.92 

Total 

Student Projections North 40 (Northern Half) 
Dwelling Type/No of Units K-5 

AfIordable Apartment/90 16.4 
A ttRched (conrlominiullls)/JOO 24.3 
!\ parlmcIlts/60 5.2 

Total 

6-8 9-12 Total 

1.92 1.44 4 
~;.88 4.56 lli 

22 

6-8 9-12 Total 

4.3 6.8 2R 
14.4 16.5 55 
2.5 4.5 12 

95 

In summmy, based on the generation rates, housing types, and number of units, it is reasonable to 
aSSlUTIe thut once the North 40 is built out it would generate 95 students (K through 12) to 
LGUSD and LGSJUSD, and 22 students (K through ]2) to Cambrian and Campbell Union High 
School Districts at any givcn timc. 

School Impact Fees and Mitigation 

School districts have a variety of funding mechanisms available to them to pay for the financing 
of school con~truetion, including local general obligation bonds, local Mcllo-Roos bonds, 
developer fees, property taxes, and statc funding. School districts impose developer fees on new 
residential and commercial construction to help ()lI~et the costs of the new school construction 
neces.'iitated by the development. 

Prior to 1998, cities and school districts would negotiate with developers of large scale 
residential projects on fees, land dedications, etc., to off-set the impacts of new students 
generated by the development. However, in 1998, Senate Bill 50 (SB50) "Schools Facilities 
Act" was adopted and imposed new limitations on the power of cities and counties to require 
mitigation for school facilities impacts as a condition of approving new development. SR50 
authorized school districts to levy statutory developer fees for new development at a per square 
foot rate established by the slate. 

As a result of cstablishing the impact fcc for school facilities under SB50, the state legislature 
determined that the impact fee is the exclusive method of considering and mitigating impacts on 
school facilities resulting from any stale or local planning, usc, or development of property. 
Essentially, SB 50 restricts local government's ability to require any mitigation for school 
impacts over and above the statutory fees paid by a developer to the school district. For 
example, not only is a city prohibited from rcquiring a developer to pay a monetary contribution 
for school facilities in exchange for a development approval, a city may not ask a developer for 
donation of land [or a school site either. (These restrictions arc set forth in Government Code 
Sections 65995 and 65996). 
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State law further prohibits public agencies from using the California Environmental Quality Act 
(CEQA) or any other provision of state or local law to lkny approval or a legislative or 
adjudicative act, or both, involving planning, use, or development of real property on the basis of 
the proposed project's impacts on school hlcilities or based on a project applicant's refusal to 
provide mitigation in excess of the slate statutory fees. 

Despite the state law restrictions, nothing in the Jaw prohibits a developer from voluntarily 
contributing either land or money to a school district to help offset overcrowding. The developer 
would have to work directly with the school district to reach such an agreement. 

Local Land Use Authority 

In view of the restrictions on local government's ability to address funding of school facilities (as 
set forth in the Government Code), the Town should be cautious about raising potential school 
impacts (such as overcrowding) or funding for facilities as grounds for denial of a residential 
project. Furthermore, the Town could not add condition" that specifically require contributions 
for school facilities. As noted, thc North 40 devclopmcnl will generate both impact fees from 
residential and commercial construction, and the school di,;triets will be allocated a percentage of 
the annual properly lax generated from the development. While the property lax allocation is not 
known at this time, it could be fairly substantial annual revenue. 

Based on SB 50, the 2020 General Plan EIR concluded that payment of these (impact) fees "is 
deemed to be full and complete mitigation of impacts of any legislative or adjudicative act, or 
both, involving hut not limited to, the planning, use, or development of real property, or any 
change in government organization or reorganization. Therefore, there would be a less-than 
significant impact related to the provision of school facilities under buildout of the proposed 
Draft 2020 General Plan." 

N:\OEV\North 40\N40AC\<;chool Huckgmund Popcr.docx 
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1. FEIR at p. 2-27. Developer is required to make a "good faith effort" to pay 
the Town for traffic impact fees. 
• Good faith effort is not the standard - need to ensure actual compliance. 
• An EIR must propose mitigation measures that will minimize the project's 

significant impacts by reducing or avoiding them. Pub Res C §§21002, 21100. 
• A reviewing court will not defer to the agency's determination that mitigation 

measures will work when their efficacy is not apparent and there is no 
evidence in the record showing they will be effective in remedying the 
environmental problem. Gray v. County of Madera (2008) 167 CA4th 1099, 
1116. Here, there is no demonstration that the traffic impacts will actually be 
mitigated. 

• The mitigation measures that are adopted must be enforceable through 
conditions of approval, contracts or other means that are legally binding. Pub 
Res C §21081.6(b); CEQA Guidelines § 15126.4(a)(2). Suggest changing the 
language to "developer shall be required to make fair-share payment to Town 
of Loomis ... " 

2. Last paragraph on p. 2-27. "Reduction in project size may avoid impact." 
• County dismisses this and FEIR states that because impacts are not avoided 

altogether, this is not a feasible alternative; however CEQA requires 
implementation of mitigation or alternatives to projects that can avoid, lessen 
or reduce impacts. Thus, even if can't completely avoid, a reduced project 
alternative can lessen and reduce impacts and alleviate safety impacts. 

• An EIR must discuss alternatives even if all the project's significant 
environmental impacts will be avoided or reduced by mitigation measures. 
Laurel Heights Improvement Ass'n v Regents ofUniv. of Cal. (1988) 47 C3d 
376 (an EIR must include a discussion of both mitigation measures and 
project alternatives so that decision-makers will be provided with adequate 
information about the range of options available to reduce or avoid 
environmental impacts.) 

• Here, the reduced project alternative was summarily dismissed even though 
that alternative can reduce impacts, can attain most of the basic project 
objectives, is feasible, reasonable, and realistic. Without discussion of this 
alternative and a thorough evaluation, the existing DEIR does not discuss a 
reasonable range of alternatives. 

3. Water Supply (see also peWA comment letter) 
• Project doesn't demonstrate it will have adequate water supply or that an 

appropriate water supply assessment was conducted. 

990461.19361.011 
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• Without requiring applicant to enter a Facilities Agreement with PCW A, no 
determination that there is sufficient water serving the project. 

4. Consistency with Community PJ.ans. 
• Community Plan provides for accessibility; this project must be in compliance 

with the County's plans, including this one. 
• CEQA requires compliance with general plan, zoning, etc. When there is no 

compliance, there is a land use impact (even if no safety impact). Thus, bike 
lanes/sidewalks are necessary. 

5. Cumulative Impacts Have Not Been Analvzed. 
• Project must mitigate for cumulative impacts but EIR refuses to do so. It provides, 

"Requiring the project to construct the suggested improvements in order to 
remediate conditions on Taylor Road that would occur as a result of cumulative 
development in the region would be contrary to constitutional law, as expressed in 
CEQA Guidelines §15126.4(4)(B)." FEIR at p. 2-29. 

• An EIR must discuss cumulative impacts when they are significant and the 
project's incremental contribution is "cumulatively considerable." CEQA 
Guidelines §15130(a). 

6. Traffic Impacts. 
• P.7-10 ofDEIR provides a generic trip generation rate table for AM/PM peak 

hour trips. 
• EIR makes a conclusory statement that "The maximum number of peak-hour 

trips attributed to the proposed project along Taylor Road at Del Oro High 
School is nine." DEIR at 7-13. 

• Provides no information on how trips to the high school were calculated. 
• Burden is on lead agency to demonstrate how got to 9 counts and why it is 

appropriate. 

7. Response to D-7 confuses/blends issue of GHG emissions and community 
plan. 

• Even if GHG is less than significant impact, CEQA requires consistency with 
land use plans; otherwise, there is an impact 

• Here, compliance with Goal 8 is required but no demonstration that project is 
achieving this. 

990461.1 9361.011 
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