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june 29, 2012

Michael Johnson, Planning Director
3091 County Center Drive

Auburn CA 95603

Subject: Notice of Appeal of Planning Commission Decisicn concerning the Orchard at Penryn

Dear Mr. Johnson:

This letter shall serve as formal submittal of an appeal by the Town of Loomis regarding the Planning
Commission’s decision on June 28, 2012 approving the Orchard at Penryn Vesting Tentative Subdivision
Map and Conditional Use Permit (PSUB 20070521). The appeal includes the decision of the Planning
Commission in certification of the FEIR prepared for the project. This appeal is being submitted in
compliance with Section 17.60.110 of the Placer County Code.

The Town qualifies to appeal under Section B(2) of 17.60.11G as the Town was present and commented
at the meeting through its Town Manager and a Town Council Member and the Town has previously
submitted its concerns in letters dated August 25, 2011 and January 25, 2012 {Attached). Said letters
and the testimony given at the hearing June 28, 2012 are submitted as part of the appeal.

The Town believes the Planning Commission acted in error and that Placer County failed in its public
duty to satisfy the requirements of the California Environmental Quality Act (“CEQA”) and land use and
planning law with respect to the project and the associated FEIR.

The Town will be preparing and submitting.additional explanatory materials in support of this appeal

within thirty (30) days of the date of filing the appeal as provided for in C(1) of 17.060.110 of the Placer
County Code.

I have also attached the required completed appeal form and check in the amount of $529.00. If you
have any questions, don’t hesitate to give me a call at 916-652-1840.

Sincerely,

Rick Angelocci
Loomis Town Manager

{916) 652-1840 ~ (916} 652-1847
3665 Taylor Road ~ P.0. Box 1330 ~ Loomis, CA 95650
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PLACER COUNTY ZONING ORDINANCE SECTION 17.60.110

Rulings made by the below are considered by the Planning Commission:

Planning Director (interpretations)

Zoning Administrator
Design/Site Review Committee

Parcel Review Committee - other than road improvements which should be appealed to the Director of
Public Works :

Environmental Review Committee

Rulings made by the Planning Commission are appealed directly to the Board of Supervisors.

Rulings made by the Development Review Committee are appealed to the hearing body having original
jurisdiction

Note: An appeal must be filed within 10 calendar days of the date of the decision. Appeals filed
more than 10 days after the decision shall not be accepted by the Planning Department.

For exact specifications on an appeal, please refer to Section 17.60.110 of the Placer County Code.

TAPLN\Application and Brochure Masters\Web Forms\Appeal docx  Rev 120503
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August 25,2011

VIA U.S. MAIL AND E-MAIL {M,‘KRACH@?LACSIR;(ITA.GOV)

Maywan Krach .
Environmental Coordination Services
Community Development Resource Agency
3091 County Center Dr, Suite 190

Auburn, CA 95603

Re:  Orchard at Penryn Project Draft Environmental Impact Report {DEIR)
Dear Ms. Krach:

This comment letter is in response to the notice of availability of the DEIR for the
Orchard at Penryn project (the‘Project) for public comment and review. As one of the agencies
affected by this Project, the Town of Loomis (the*Towr’ or*Loomis) is particularly interested in
the County of Placer (County’) discharging its public duty to satisfy the requirements of the
California Environmental Quality Act {CEQA”) and land use and planning law with respect to the
Project and the associated proposed DEIR.

For the reasons set forth in this letter, the environmental analysis for the Project is
deficient. Accordingly, the Town respectfully requests that County decline to adopt the
proposed DEIR and decline to proceed with the Project until a complete and meaningful analysis
has been conducted with respect-to all of the environmental impacts of the Project as required by
CEQA, and that the Project be brought into compliance with all applicable laws. Specifically,
the Town requests that County analyze, adopt, and enforce mitigation measures for the traffic
impacts that will occur in the intersections of Taylor/King Roads and Taylor/Horseshoe Bar
Roads and the school traffic impacts that will occur at Del Oro High School as a result of this
Project. The DEIR presently states that cumulative traffic impacts are significant and
unavoidable at two intersections within the Town but then evades the payment of in-lieu fees or
construction of traffic relieving mitigation measures based on a lack of fee agreement between
the Town and County; however, there are a number of feasible mitigation measures that would
reduce this impact to a less than significant level and the County must adopt and enforce these or
other comparable measures.

9788002
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Environmental Coordination Services
Community Development Resource Agency
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4

A. Traffic/Circulation Impacts Have Not Been Fully Analyzed and Mitigation
Measures Which are Feasible Have Not Been Adopted

CEQA Guidelines section 15126.4(a) requires the lead agency to“distinguish D-1
between the [mitigation] measures which are proposed by project proponents to be included in cont.
the project and the other measures proposed by the lead..agency or other persons which are not
included but the Lead Agency determines could reasonably be expected to reduce adverse
impacts if required as conditions of approving the project” Mitigation measures must also be
“fully enforceable through permit conditions, agreements, or other legally-binding instruments?’
(CEQA Guidelines § 15126.4(a)(2).) The DEIR does not comply with the CEQA Guidelines for
several reasons.

1. Intersections

The traffic analysis fails to meet CEQA’s requirement of a good faith effort to
disclose impacts and identify mitigation. The DEIR fails to identify and adopt mitigation
measures that will reduce impacts to a less than significant level. The proposed project would
add traffic to two intersections in the Town of Loomis. These intersections are projected to
operate at LOS D and F in the cumulative condition. (DEIR at p. 14-8.) The DEIR states that
there is not sufficient right-of-way to construct the physical improvements that would be
necessary to provide an acceptable LOS during PM peak hours for the Taylor/Horseshoe Bar
Roads intersection and concludes that the impact is significant and unavoidable. The DEIR does
not analyze any other alternate mitigation such as traffic calming measures or how a reduction in
Project size would reduce this impaci.

D-2

For the Taylor/King Roads intersection, the DEIR explains that physical
improvements can be made to reduce the impact to a less than significant level but because‘there
is no existing fee-payment agreement between the Town and Placer County. it is not certain that
the fair-share payment will be made?” (DEIR at p. 14-8.) D3

The DEIR incorrectly assumes that if there is no adopted fee agreement between
the Town and County, the Project is not required to actually mitigate for its impacts. (See
Woodward Park Homeowners Association, Inc. v. City of Fresno (2007) 150 Cal.App.4th 683
fThere is no foundation for the idea that the city can refuse to require mitigation of an impact
solely because another agency did not provide information. The seed of the citys confusion, as
evidenced in the city staff report to the Planning Commission and City Council, is its belief that
the city needs to require mitigation of this category of impacts only if Caltrans proposes a
mitigation measure and then proves to the city's satisfaction that the measure is legal. This is not
how CEQA works’]) Here, the applicant would be required to pay its proportionate share to

mitigate these impacts. Fees can be determined from the traffic impact studies prepared for the
Town.

97R800.2
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Maywan Krach 9361.001
Environmental Coordination Services

Community Development Resource Agency

August 25, 2011

Page 3

4

Public Resources Code section 21002 provides, in pertinent part,“public agencies
should not approve projects as proposed if there are feasible alternatives or feasible mitigation D-3
measures available which would substantially lessen the significant environmental effects of cont.
such projects.” Here, the payment of in-lieu fees would contribute to the reduction of the impact
by allowing construction of the improvements to occur. Thus, there is feasible mitigation and
the County shall not approve this Project until such payment is required.

2. Exit Gate On 'V'avler Road

The Project is designed to provide an exit-only gated access point for Taylor
Road, which could be dangerous since there are fast moving vehicles traveling in both directions
and because the topography of the road, narnely the curve, results in impaired visibility. (DEIR
at p. 2-2.) This feature should be eliminated from the Project design, with the exception of access
for public safety vehicles. There are also low electrical power-lines where the exit gate is
located and neighbors immediately north of the Project site have not been allowed to connect to
Taylor Road. Given the speed and volume of traffic at this intersection during commute times
and school opening and closing hours, traffic would be more appropriately routed through the
intersection at Penryn Road and Taylor Road, and a traffic light installed.

D-4

If, however, traffic will be allowed to exit onto Taylor Road, a bike lane and
sidewalks connecting to at least to Del Oro High School and the intersection of English Colony
Way and Taylor Road, should be constructed. This would be consistent with the Penryn
- Community Plan Implementation strategy 1b, which provides, in pertinent part:“A landscaped D-5
corridor should be established along Penryn Road and Taylor Road, including separated
pedestrian path and/or sidewalk and an on street bikeway. An equestrian trail should also be
provided through this area (not necessarily within the road right-of-way) to connect areas to the
north and south?” Additionally, Taylor Road should be widened to accommodate an entry lane
going northbound and a traffic light installed to regulate left turns from the project onto Taylor
Road during commute times and school opening and closing hours. These modifications will
reduce traffic impacts and improve safety and circulation.

3. Del Oro High School

The DEIR provides that the Project“will generate new trips associated with Del
Oro High School as well as new trips using Taylor Road [but] these trips would be expected to
exit the project sit€s Taylor Road driveway to reach the school site to the south” (DEIR atp. 7- | D-6
13.) The DEIR then states that while“the school likely experiences peak-hour congestion
primarily due to the peaking nature of high school traffic, the addition of the proposed project is
not anticipated to noticeably aftect traffic operations at the school site” (DEIR at p. 7-13.) The
DEIR’s reliance on a maximum 9 traffic trip count to the schoel is unsupported by evidence and

v
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Maywan Krach 9361.001
Environmental Coordination Services
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Page 4

seems significantly low, especially in light of the fact that the Project proposes to construct 150 | D-6

units. Consequently, the DEIR should be revised and recirculated. cont.
:4. Transit Services

One of the Projects objectives is to“provide attainable housing for working
families in the Loomis/Penryn area, thereby reducing commutes to nearby employment centers”
(DEIR at p. 2-2.) The Project should ensure adequate public transportation access for these
employment centers as well as places like shopping centers and parks. Not only will this provide | D-7
a reduction in greenhouse gas emissions because the new residents will be able to reduce total
vehicle miles traveled, but it will relieve traffic congestion. One way to achieve this is by
requiring bus service along Penryn Road since the nearest local service in the Taylor Road
Shuttle and transit services operate on a two-hour frequency, which limits commuters options
significantly. (DEIR at p. 7-6.) This modification is needed to ensure consistency with the
Penryn Community Plan goal 8 which states,"Residential developments should be designed to
encourage human interaction, bicycle and pedestrian circulation, and the creation of a
neighborhood identity as opposed to isolated, walled-off sub-communities which do not foster
these qualities” Unless this modification is made, the Project will be inconsistent with the Penryn
Community Plan.

B. Housing

It is not immediately clear whether this Project is intended to meet the Countys | g
Regional Housing Needs Allocation (RHNA) numbers for unincorporated areas. If this is the
case, please clarify in the DEIR. Section 1e of the Penryn Community Plan Implementation
strategy states that this area (designated as thePenryn Parkway) is“intended as a highway-service
oriented retail area which also allows for multiple-family residential uses. The types of
commercial activity that will meet the local residents' needs as well as visitors include specialty | D-9
retail, neighborhood groceries, walk-in (no drive-thru) restaurants, plant nurseries, professional
offices, business parks to accommodate nenpolluting, low intensity retail service operations,
churches, financial institutions, senior independent living centers, multiple- family residential
uses, and other relatively low impact uses?” Although multiple-family uses are included in this
description, the Plan is clear that such uses were to be ancillary to“a compact, commercial core to
serve the overall Penryn areal” The Implementation strategy preface highlights that a goal of the
Commmunity Plan is the*creation of a consistent, high quality character of development without
compromising the integrity of the Community's pastoral and scenic character?” This Project is
inconsistent with that Plan.
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C. Public Services and Safety

Safety impacts are inadequately analyzed in the DEIR and the DEIR needs to
analyze and mitigate for these impacts. For example, the DEIR explains that‘the project
description in the NOP characterized the proposed development as residential condominiums.
However, the project may also be operated as a rental community. Operation of the project as
for-sale condominiums versus as a rental community would not change the required permits and
approvals, County standards for project design and Improvement Plans, or environmental
analysis” (DEIR at p. 1-2.)

The DEIR next concludes, based on a statement from the Sheriffs Department
Community Services Officer that there will be no environmental impacts from the conversion of
for-sale units to rental units, because*there typically is no difference in law enforcement demand
between“for salé’and“for renf’deveiopments?” (DEIR at p. 1-4.} In fact, in a study conducted in
2007 analyzing rental housing and crime concluded that rental properties often have more crime
activity than owner-occupied dwellings, resulting in a greater need for law enforcement
personnel to respond to crimes and to patrol the area. (See, Rephann, Rental Housing and Crime:
The Role of Property Ownership and Management (2007), attached as Attachment 1.) This isin
part due to the increased turnover of residents. The DEIR should be revised to include this

discussion and provide appropriate mitigation measures to reduce impacts to public services and
safety.

D. Biological Resources

Mitigation Measure 5.1c states that the project applicant shall implement one or a
combination of mitigation measures to compensate for impacts to oak woodland habitat. (DEIR
atp. 5-21.) Further, Mitigation Measure 5.1c states that a final determination regarding the
amount of oak woodland to be impacted and therefore mitigated will be based on impacts shown
on the Improvement Plans. It is unclear whether the impacts will still be mitigated to a less than
significant level if less than all of the four options are implemented. For example, please explain

the effect of implementing only two of the four options presented under Mitigation
Measure 5.1c.

Mitigation Measure 5.3d states that in the event that the Placer County
Conservation Program is adopted prior to commencement of ground disturbing activities of the
Project, the Project shall be developed in compliance with the County's Natural Communities
Conservation Plan/Habitat Conservation Plan and the Programmatic Endangered Species Act
Consultation issued by the U.S, and Wildlife Service. (DEIR at p. 5-22.) The DEIR states,“since
activities related to the Orchard at Penryn project may commence prior to the approval of the
Phase 1 PCCP, mitigation measures in this Draft EIR are designed to be implemented absent the
approved conservation plan)” (DEIR at p. 5-15.) It is unclear whether the impact can be

GIRE002
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mitigated to a less than significant level even if the condition set forth in Mitigation Measure 14 p.12
5.3d is not satisfied and all of the other mitigation measures are adopted. cont,

The Project should be designed to respect and maintain wildlife corridors and any
fencing used should not restrict wildlife movement. Natural contours and flow lines should be
preserved and grading minimized to reduce disturbance to soils and removal of trees, similar to
the grading for the Stonegate project in Loomis and the provisions adopted into the Loomis
Grading Ordinance in 2007. The Project should retain the existing topography, to the greatest
extent practical, use natural storm water drainage systerus to preserve and enhance existing
natural features and preserve and integrate existing natural features (e.g., creeks, native trees,
rock outcrops) and topography into project landscaping. This is necessary to ensure consistency
with the Penryn Community Plan policy 1, which provides,“Wherever possible, natural features
should be retained as buffers between different, potentially incompatible uses as well as serving
to preserve the rural character of the area. Where natural features are not available, landscaped
buffers should be provided to minimize the adverse effects of higher intensity uses” The Penryn
Community Plan policy 10 also applies in that it states,“an important consideration in the design
of any land development project should be the conservation of natural drainage channels and
swales, and the preservation of existing natural resources”

D-13

E. Visual Resources

The DEIR provides that analysis in the Initial Study found that the Project would
have no impact with respect to causing a substantial adverse effect on a scenic vista. (DEIR at
p. 6-7.) As stated in the DEIR, the Project site is presently located on approximately 15.1 acres
of undeveloped land, and there are no existing structures onsite. (DEIR atp. 2-1.) Itis expected | D-14
that approximately 150 multi-family residential units, two-stories tall, with three or six units per
building (approximately 30 buildings) will be constructed on the Project site. (DEIR at pp. 3-7,
6-7.) In addition to the residential buildings, the Project is expected to include a one-story
recreation center/office building, parking, activity areas, retaining walls and landscaping. (DEIR
at p. 6-7.) Considering the dramatic transformation from an undeveloped site into a site with 30
or more buildings, it cannot be said that there is no impact on a scenic vista. The DEIR should
be revised to address this issue, including the possibility of a reduced scale of the project with
density limitations. This is needed to be consistent with the Penryn Community Plan policy 7,
‘Encourage and utilize existing programs for protection and enhancement of scenic corridors,
including but not limited to, design review, sign control, scenic setbacks, density limitations,
planned unit developments, grading and tree removal standards, open space easements, and land
conservation contracts’”

Further, the DEIR states that the Project would have a less than significant impact
- with respect to creating a new source of substantial lighting or glare, after implementation of the | D-15
mitigation measures identified in the Initial Study. (DEIR at p 6-7.) This is a conclusory

978300.2
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statement, not supported by substantial evidence. With the development of 150 residential units,
parking, activity areas, etc., the Project site will be impacted by lighting required for the exterior
and interior of buildings as well as for outdoor areas, including parking, streets and activity
areas.

The Project should include connections to open space to trails and wildlife
corridors between the Project site and the Village project in the Town. Also, the Project should
reduce impacts to visual resources by following the topography of the land and natural features.
This is needed to be consistent with the Penryn Community Plan goal 3 to‘Preserve, enhance,
and protect the scenic resources visible from Scenic routes in the plan area, such as I-80,
Auburn-Folsom Road, and other major roadways (i.e. King, Horseshoe Bar, Newcastle, English
Colony, Taylor Roads) to preserve existing vistas of the Sacramento Valley, Loomis basin
foothills, and the Sierra Nevada Mountain Range, as well as other local views which are
important in maintaining the community's rural identity. It should also be redesigned to be
consistent with the Penryn Community Plan’s goal 4 to“encourage the development of
commercial and industrial project designs that contain elements which complement the more
rural character of the area. such as low building silhouette large setbacks and buffer areas,
extensive landscaping, and a pedestrian orientation?” Accordingly, the DEIR should be further
revised to analyze this issue and provide appropriate mitigation.

F. Noise

The DEIR sets forth the current non-transportation noise levels measured at the
Project site. (DEIR at p.9-8.) However, the DEIR fails to address projected non-transportation
noise levels once the Project is operational and residents have moved in to the community.

G. Energy Conservation

The DEIR inadequately addresses the goal of conserving energy as set forth in
Appendix F of the CEQA Guidelines. The Town acknowledges that there is a brief discussion of
“reeri’ building features in Mitigation Measure 14.4a, but this brief statement is not enough to
satisfy the substantive requirernents of Appendix F. (DEIR at p. 14-11.) The DEIR should be
revised to fully analyze and describe energy impact possibilities and potential energy
conservation measures as required by Appendix F.

H. Request for Notice and Additional Documentation

By this letter, the Town requests that it be included on any notice list for this
Project, and that any and all future notices concerning this Project be sent to the Town via mail at
the address set forth below, including, but not limited to, all notices of public hearings related to

STRRG0Z
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Januvary 25, 2012

VIA US, MALL AND E-MAIL (edracesieplacer.ca.gov)

Foavironmental Coordination Services
Community Development Resource Agency
3091 County Center Dr, Suite 190

Auburn, CA 95603

Re:  Orchard at Penryn Project Final Environmental Impact Report (“IFEIR”)
To Whom It May Concern:

This comment letter is in response to the notice of availability of the FEIR for the
Orchard at Penryn project (the “Project™) for public comment and review. As one of the
agencics alfected by this Project, the Town of Loomis (the “Town™) continues to be ensuring that
Placer County (“County™) discharges its public duty to satisfy the requirements of the California
Environmental Quality Act (“CEQA™) and land use¢ and planning law with respect to the Project
and the associated proposed FEIR,

The Town previously set forth its comments to the proposed draft environmental
impact report (the “DEIR™) for the Project in a letter addressed to Maywan Krach, dated August
25, 2011 (see Letter I of Chapter 2 of the FIIIR). It is the Town’s position that the proposed
FEIR continues 1o fail to address the deficiencies in the environmental analysis for the Project
contained tn the DEIR. Accordingly, the Town hereby restates the comments set forth in its
August 25, 2011 letter and incorporates that letter by reference herein on the grounds that they
were not appropriately and meaningfully addressed. This letter highlights a few examples of
those continued deficiencics.

Because of the inadequacy of the FEIR for the Project, the Town respectfully
requests that the County decline to certify the proposed FEIR and not approve the Project until a
complete and meaningful analysis has been conducted with respect to all of the environmental
impacis of the Project as required by CEQA, and until the Project be brought into compliance
with all applicable laws.

SO0438 1
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A, County Failed to Address Town’s Commends to DEIR

The County’s response failed to adequately address the Town’s comments to the
DEIR as required by Public Resources Code section 21091(d)(2) and CEQA Guidelines section
5088. (See. Letier D of Chapter 2 of the FEIR)  In particular, CEQA Guidelines section
15088(c) provides as follows:

The [lead agency’s] written response shall describe the disposition
of significant environthental issues raised (e.g., revisions to the
proposed project to mitigate anticipated impacts or objections). In
particular, the major environmenial issued raised when the lead
agency’s position is at variance with recommendations and
objections raised in the comments must be addressed in detail
giving reasens why specific comments and suggestions were not
accepted. There must be good faith, reasoned analysis in response.
Conclusory statements unsupported by factual information will not
suffice.

Further, a lead agency’s failure to respond to comments raising significant environmental
issues prior to approving a project may render the EIR legaily inadequate. (See Rural Land
Owners dssociation v. City Council (1983) 143 Cal.App.3d 1013.) The County summarily
dismissed the Town’s concerns, claiming that issues raised were fully raised in the DEIR. This
type of response is not only conclusory, but it does not describe, with specific detail, why the
Town’s proposed revisions or comments were not accepted or considered.

B. Incorrect Standard for Mitigation Measures and FEIR Fails to Adopt
Feasible Mitisation Measures

For example, in the third paragraph of comment D-2 at page 2-27 (see, also,
Section E below), the County states that “Mitigation Measure 14.2a requires that the project
applicant make a “good faith effort” at contributing a fair share amount towards modifying the
geometry and signal phasing at this intersection” (empbasis added). The standard for mitigation
is not a “good faith effort.” Rather, CEQA requires thai mitigation measures be “fully
enforceable through permit conditions, agreements, or other legally-binding instruments.”
(CEQA Guidelines § 15126.4(a)(2); see also Public Resources Code § 21081.6(b).) A mitigation
measure must be adopted so that it results in an enforceable requirement. (See Woodward Park
Homeowners Association, Inc. v. City of Fresno (2007) 150 Cal.App.4th 683, 730.) For
example, enforceable mitigation measures include a requirement for the project applicant to
construct improvements or pay fees,

The FEIR continues to fail to identily and adopt mitigation measures that will
reduce traffic impacts to a less than significant level, even though feasible mitigation measures

24
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exist. An EIR must describe significant envitonmental impacts as a result of a proposed project
and identifies ways in which such tmpacts can bc mitigafed or avoided. (Public Resources Code
88 21002.1(a), 21061; CEQA txuldc,imcsgs 15121} Further, an BIR must describe feasible
mitigation measures, if any, that can minimize or amld the significant environmenta) impacts of
a proposed project. (Public Resources Code § 21002.1(b); CEQA Guidelines § 15126.4(a).)

Iere, feasible mitigation measures exist—the improvements can be developed and installed or
the project applicant can be required to pay its pu‘;pomondk share to the Town to mitigate the
impacts of the pmpc)sbd Project.

It is incorrect to conelude in the FEIR that the Project is not required to actually
mitigate for its significant impacts, when feasible mitigation measures exist, because there is no
existing fee agreement between the Town and the County. (See Woodward Park Homeowners
Associaiion, Inc. v. City of Fresno (2007) 150 Cal.App.4th 683, 725-730.) The County cites to
Tracy First v. City of Tracy (2009) 177 Cal. App.4th 1 “regarding a Lead Agency’s
responsibilities for extra-territorial intersection improvements.” (FEIR at p. 2-28.) The Tracy
Firsi case is distinguishable because the improvements at issue were outside the jurisdiction of
the City of Tracy, whereas here, the traffic improvements are outside of the Project but within
the jurisdiction of the County as Lead Agency.

For these reasons, the Town requests that “good faith effort” be modified to read,
“project applicant shall make a ﬁzir~<haro payment to the Town of Loomis towards the cost of
implementing these improvements.” (FEIR at p. 2-28.) 7 dditionally, the FEIR has not corrected
the $728 figure for the applicant’s fair share contributic to traffic impacts. The Town requests
that this number be corrected. (DEIR at p. 14-8.)

C. Reduction in Proiect Size as Feasible Mitigation Measure

In its August 25, 2011 letter, the Town explained that the DEIR did not analyze
alternate mitigation measures such as a reduction in Project size as a means 1o reduce traffic
impacts. The County dismissed this alternative as a possible mitigation measure because it
would not result in the significant environmental impacts being avoided. (FEIR atp. 2-27)
While it is true that CEQA requires implementation of mitigation measures or alternatives to
proposed projects that can avoid significant irapacts, CEQA also demands implementation of
feasible mitigation measures that minimize, substantially lessen, or reduce such significant
impacts. (Public Resources Code §§ 21002, 21100(b)(3); CEQA Guidelines §§ 15126.4(a)(1),
15370.) Accordingly, even if a mitigation measure cannot completely avoid the significant
environmental impacts, a reduced project size can lessen and alleviate traffic and safety impacts
resulting from the proposed Project and must be analyzed.
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. Traffic Lxit onto Tavier Road Must Be Consistent with Community Plan

CEQA requires that an EIR discuss and analyze any inconsistencies between the
proposed project and applicable general plans, specific plans, and regional plans. (CEQA
Guidelines § 15125(d).) Both the DEIR and FEIR fail to discuss the planned gated exit onto
Taylor Road and its inconsistency with the Penryn Community Plan, especially strategy 1b,
which provides for pedestrian and bicyclist accessibility along Penryn Road and Taylor Road.

Inconsistencies may be evidence that the inconsistent project feature will result in
a significant environmental impact. For example, allowing traffic to exit onto Taylor Road, as
currently designed for the Project, will create traffic and safety impacts that are inconsistent with
the Penryn Community Plan. Regardless if safety impasts are determined to exist, if the Project
is not compliant with the Penryn Community Plan, then land use impacts are potentially created.
The County should conduct further analysis of such inconsistencies and should further consider
the installation of improvements, such as sidewalks and bicycle lanes, in ovder for the Project to
be in compliance with the Penryn Community Plan.

Similarly, the County’s comments at D-7 at page 2-30 of the FEIR confuses the
issues of greenhouse gas emissions and ensuring adequate public transportation as a means to
achieve consistency with the Penryn Community Plan. The Town does not require provision of
public transportation as a means to reduce greenhouse gas emissions, but rather, simply states
that a benefit of providing accessibility to public transportation is a reduction in greenhouse gas
emissions.

The point of the Town’s comment number 4 of its August 25, 2011 letter is that
the Project should ensure adequate public transportation access, including bus service along
Penryn Road, as means of achieving the Project’s stated objective of “provid[ing] attainable
housing for working families in the Loomis/Penryn area, thereby reducing commutes to nearby
employment centers.” (DEIR at p. 2-2.} Further, such modification to the Project is required in
order to ensure that the Project is consistent with the Penryn Conununity Plan goal 8. (CEQA

Guidelines § 15125(d).) By providing adequate public transportation services, human interaction

and a neighborhood identity will be encouraged, as called for by goal 8. Without such public
transportation, the Project fails to be in compliance with the Penryn Community Plan, resulting
in an inconsistency between the Project and the County's land use plans. The County should
conduct further analysis of such inconsistencies and sheuld consider options to mitigate such
inconsistencies, such as ensuring bus service along Perryn Road.

E. Mitigation Required for Cumulative impacts

In the last paragraph of comunent D-5 at page 2-29 of the FEIR, the County states
that even without the Project, there will be cumulative impacts related to traffic along Taylor
Road. The FEIR also explains that the Project itself will create significant impacts along Taylor
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Road. As aresult, the Project will contribute (o the already existing cumulative impacts. CEQA
requires that an EIR must include an analysis of rcasonzble, feasible options for mitigating or
avoiding a project’s contribution to significant cumulative impacts. (CEQA Guidelines

§ 15130(b)(5): see also Fort Mojave Indian Tribe v. Department of Health Services (1995) 38
Cal. App.4th 1574, 1604,y Therefore, the FEIR must analyze cumulative impacts created by the
Project along Taylor Road. Appropriate mitigation measures related to such impacts must also
be adopted and enforced.

K. Trip Generation Rate to Del Oro High School Is Not Supported by
Substantial Evidence »

The County refers to, at the second paragraph of comment 1D-6 at page 2-30 of the
FEIR, the “assumed trip distribution pattern described on page 7-10 of the Draft EIR” The
information provided on page 7-10 of the DEIR, including the trip generation rate table at
Table 7-5, provides no information specific to trips to the high school. Instead, the FEIR simply
states that the maximum number of peak-hour trips attributed to the Project along Taylor Road is
nine. (DEIR atp. 7-13.) '

The burden, under CEQA, is on the County {o demonstrate how the nine trips to
the high school were calculated. Such calculation must be supported by substantial evidence.
(See Laurel Heights Improvement Association v. Regents of University of California (1988) 47
Cal.3d 376, 392-393, 409.) The Town reiterates its previous position that the traftic trip count to
the high school is unsupported by evidence in the record, and seems particularly low in light of
the {act that the Project proposes to construet 150 residential units. (See, Memorandum Prepared
by Town of Los Gatos Re: School Mitigation From New Housing, atlached as Exhibit A,
demonstrating that the number of high school students i a comparable community would be
greater than nine). First, it is noteworthy that where other lead agencies appropriately conduct
detailed studies to ensure that new development does not impact schools or other environmental
factors, the County simply {abricates a number for this Project. Second, the FEIR considers
traffic impacts based on nine trips to the high school. This means that the number of students
factored into this calculation was less than nine since for at least the first two years of high
school, students are not old enough to have licenses and are driven to school. Each student must
be dropped off (one trip), with the driver leaving the school after drop off (one trip). The driver
must drive to the school to pick up the student after schoo! {one trip), and once the student is
picked up, the student and driver leave (one trip). In other words, there are at least four trips
attributable to each student. The FEIR does not factor this and is therefore fatally fawed.

. Project Fails to Demonstrate an Adequate Water Supply 1s Available

The Project has failed to demonstrate that there will be an adequate water supply
or that an appropriate water supply assessment was conducted. Tmpact 12.2 of the DEIR
indicates that the Placer Counter Water Agency (“PCWA”) has only provided a letter to the
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project applicant stating that water can be made available to serve the Project’s needs upon
execution of a Facilities Agreement and payment of fees, Until the County requires the Project
applicant to enter into a Facilities Agreement with PCWA, there is no assurance that there is a
sufficient supply of water to scrve the Project. '

H. Conclusion

For the reasons set forth in this letter and the Town’s August 25, 2011 letter, the
FEIR is legally deficient and the Project cannot be approved until revised and recirculated.
Thank you for the opportunity to comment on the Project and for your consideration of this
matter. Consistent with Public Resources Code section 21177, the Town reserves the right to
provide further written or oral comment on the Project ai any time prior to Project approval.
(Galante Vineyards v. Monterey Peninsula Water Management District (1997) 60 Cal. App.4th
1109, 1117-1121).

The Town looks forward to continuing to work with County to ensure a legally
adequate environmental review of this Project priot to its approval and would welcome a
meeting with the appropriate officials to address the issues raised in this comment letter.

Respectfully,

s ) [\v ~,
ya < Z .
(\_“m w%«/Q/ - »%2’*‘“""“’“
.

Rick Angelocet
Town of Loomis
Town Manager




MEMORANDUM

COMMUNITY DEVELOPMENT DEPARTMENT

To: North 40 Specific Plan Advisory Committas

From: Wendie R. Rooney, Director of Community Development
Subject: Los Gatos School District Mitigation Background

Date: June 23, 2011

Background

A recurring comment raised during the past few months of public outreach on the North 40 is the
concern of potential impacts that residential development may have on, predominately, the two
Los Gatos School Districts.  This memo provides background information regarding the
exlensive analysis that was conducted on student generation rates and projections during the
recent 2020 General Plan update. In particular, the discussion will focus on the projections
developed for the North 40 project. Finally, this memo alse outlines state law limitations and
restrictions for funding school facilities through local development projects.

Student Generation Rates and 2020 General Plan Projections

In spring 2010, the Town collaborated with the six schoe!l districts that serve the Town residents
on the student gencration rales and projections associated with the residential growth
assumptions in the 2020 General Pan. In particulzr, the Town worked closely with the
superinfendents from the Los Gatos Union School District (LGUSD) (K-8) and Los Gatos-
Saratoga Joint Union High School District (LGSJUSD) (9-12) on the generation rates
methodology. Although the LLGUSD expressed concern regarding school capacity over the 10-
year period covered in the 2020 General Plan, both superintendents were in agreement with the
Town on the student gencration methodology. The methodology included three data sources
from Davis Demographics, a consultant to the high school district; Jeanette C. Justus Associates, a
consultant retained by all six districts and the Town; and Town staff calculating the actual number of

existing students by using the 2010 school enrollmeant list (addresses) and the Town's GIS database
of housing types.

Most ncw housing anticipated by 2020 will be different than is now typical in Los Gatos. Higher
density housing in the northern part of the Town around the future light rail station and tarpeted
high density infill sites account for as much as 90% of new housing. The number of students per
home from higher density units is almost always lower than in single-family ncighborhoods.
Actual counts from nearby districts and districts with similar academic standing confirm fewer
students on average per new dwelling as density increases.

ATTACHMENT 3d

EXHIBIT A
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Town staff used actual school enrollment data from LGUSD and LGSJUSD to caleulate the
generation rates for condominiums and apartments. Single-family rates were oblained from the
Davis Demographic Study. However, based on the fact that the North 40, as well as the Town's
identified affordable housing sites, would be developed with housing products that were not
presently represented in the community, the Town and school districts contracted with Jeanette
C. Justus Associales to survey multi-family housing in simitar high performing (using API scores)
school districts to obtain the generation rates for various types of multi-family units, including
mixcd-use, attached (townhomes), and affordable apartments. Due to its very comparable API scores
and extensive inventory of the aforementioned housing types, the Irvine, California, school district
was surveyed for generation rates, Both Los Gatos School Districts accepted this methodology, and

these generation rates were uscd as the basis for the 2020 General Plan and Environmental Impact
Report (EIR) analysis,

The following tables provide the generation rates by housing type and student projections for the
North 40 project. These generation rates are grouped into ttwee school grade sets (K-5, 6-8, and 9-
12). It is important to note that the southern hall of the North 40 is within the LGSJUSD and
LGUSD, and the northern half is within the Cambrian Flementary/Middle School District and

the Campbell Union Iigh School District. The General Plan EIR assumed the following type
and number of units in the North 40:

North 40 {Northern)

Mixed Use: 240
Affordable Apartments (Below Market Price units): 60

North 40 (Southern)

Attached (condominium): 300
Apartments (Market rate): 60
Affordable Apartments: 90

Generation Rates for North 40 (Northern Half)

Dwelling Type K-5 6-8 9-12
Mixed Use 004 008 .006
Affordable Apartment 182 048 076
Generation Rates for North 40 (Southern Half) ‘

Dwelling Type K-5 6-8 9-12
Affordable Apartment 182 048 076
Attached (condominiums) 081 048 .055

Apartments 086 041 075
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Student Projections North 40 (Northern Half)

Dwelling Type/No of Units K-8 6-8 9-12 Total
Mixed Use/240 .96 1.92 1.44 4
Affordable Apartment/60 10.92 . .88 4.56 18
Total 22
Student Projections North 40 (Northern Half)
Dwelling Type/No of Units K-5 -~ 6-8 9-12 Total
Affordable Apartment/90 16.4 43 6.8 28
Attached (condominiums)/300 24.3 14.4 16.5 55
Apartments/60 5.2 2.5 4.5 12
Total 95

In summary, based on the gencration rates, housing types, and number of units, it is reasonable to
assume that once the North 40 is built out it would generate 95 students (K through 12) to

LGUSD and LGSJUSD, and 22 students (X through 12) to Cambrian and Campbell Union High
School Districts at any given time.

School Impact Fees and Mitigation

School districts have a variety of funding mechanisms available to them to pay for the financing
of school construction, including local general obligation bonds, local Mello-Roos bonds,
developer fees, property taxes, and state funding. School districts impose developer fees on new

residential and commercial construction to help offsel the costs of the new school construction
necessitated by the development.

Prior to 1998, citics and school districts would negotiate with developers of large scale
residential. projects on fees, land dedications, elc.; to off-sct the impacts of new students
gencrated by the development. However, in 1998, Senate Bill 50 (8B50) “Schools Facilitics
Act” was adopted and imposed new limitations on the power of cilies and counties to require
mitigation for school facilitics impacts as a condition of approving new development. SBS0

authorized school districts to levy statutory developer fees for new development at a per square
foot rate cstablished by the state.

As a result of cstablishing the impact fee for school facilities under SB50, the state legislature
determined that the impact fee is the exclusive method of considering and mitigating impacts on
school facilities resulting from any state or local planning, use, or development of property.
Essentially, SB 50 restricts local government's ability to require any mitigation for school
impacts over and above the statutory fees paid by a developer to the school district. For
example, not only is a city prohibited from requiring a developer to pay a monctary contribution
for school facilities in exchange for a development approval, a city may not ask a developer for

donation of land for a school site either. (These restrictions are set forth in Government Code
Sections 65995 and 65996).
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State Jaw further prohibits public agencies from using the California Environmental Quality Act
(CEQA) or any other provision of state or local law to deny approval of a legislative or
adjudicative act, or both, involving planning, use, or development of real property on the basis of
the proposed project’s impacts on school facilitics or based on a project applicant’s refusal to
provide mitigation in excess of the state statutory fees,

Despitc the statc law restrictions, nothing in the law prohibits a developer from voluntarily
contributing either land or money to a school district to help offset overcrowding. The developer

would have to work directly with the school district to reach such an agreement.

Local Land Use Authority

In view of the restrictions on local government’s ability to address funding of school facilitics (as
sel forth in the Government Code), the Town should be cautious about raising potential school
impacts (such as overcrowding) or funding for facilities as grounds for denial of a residential
project. Furthermore, the Town could not add conditions that specifically require contributions
for school facilitics. As noted, the North 40 development will generate both impact fees from
residential and commercial construction, and the school districts will be allocated a percentage of
the annual property lax generated from the development. While the properly tax allocalion is not
known at this time, it could be fairly substantial annual revenue.

Based on SB 50, the 2020 General Plan EIR concluded that payment of these {(impact) fees “is
deemed to be full and complete mitigation of impacts of any legislative or adjudicative act, or
both, involving but not limited to, the planning, use, or development of real property, or any
change in government organization or reorganization. Therefore, there would be a less-than

significant impact related to the provision of school facilities under buildout of the proposed
Draft 2020 General Plan.”

NADEVWorth 40\N40AC\Sehool Buckground Poper.docx
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1. FEIR at p. 2-27. Developer is required to make a “good faith effort” to pay

the Town for traffic impact fees.

e Good faith effort is not the standard — need to ensure actual compliance.

e An EIR must propose mitigation measures that will minimize the project's
significant impacts by reducing or avoiding them. Pub Res C §§21002, 21100.

e A reviewing court will not defer to the agency's determination that mitigation
measures will work when their efficacy is not apparent and there is no
evidence in the record showing they will be effective in remedying the
environmental problem. Gray v. County of Madera (2008) 167 CA4th 1099,
1116. Here, there is no demonstration that the traffic impacts will actually be
mitigated.

o The mitigation measures that are adopted must be enforceable through
conditions of approval, contracts or other means that are legally binding. Pub
Res C §21081.6(b); CEQA Guidelines §15126.4(a)(2). Suggest changing the

language to “developer shall be required to make fair-share payment to Town
of Loomis...”

2. Last paragraph on p. 2-27. “Reduction in project size may avoid impact.”

¢ County dismisses this and FEIR states that because impacts are not avoided
altogether, this'is not a feasible alternative; however CEQA requires
implementation of mitigation or alternatives to projects that can avoid, lessen
or reduce impacts. Thus, even if can’t completely avoid, a reduced project
alternative can lessen and reduce impacts and alleviate safety impacts.

¢ An EIR must discuss alternatives even if all the project's significant
environmental impacts will be avoided or reduced by mitigation measures.
Laurel Heights Improvement Ass'n v Regents of Univ. of Cal. (1988) 47 C3d
376 (an EIR must include a discussion of both mitigation measures and
project alternatives so that decision-makers will be provided with adequate
information about the range of options available to reduce or avoid
environmental impacts.)

e Here, the reduced project alternative was summarily dismissed even though
that alternative can reduce impacts, can attain most of the basic project
objectives, is feasible, reasonable, and realistic. Without discussion of this

alternative and a thorough evaluation, the existing DEIR does not dlscuss a
reasonable range of alternatives.

3, Water Supply (see also PCWA comment letter)

e Project doesn’t demonstrate it will have adequate water supply or that an
appropriate water supply assessment was conducted.

990461.1 9361.01 1
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e Without requiring applicant to enter a Facilities Agreement with PCWA, no
determination that there is sufficient water serving the project.

Consistency with Community Plans.

e Community Plan provides for accessibility; this project must be in compliance
with the County’s plans, including this one.

o CEQA requires compliance with general plan, zoning, etc. When there is no

compliance, there is a land use impact (even if no safety impact). Thus, bike
lanes/sidewalks are necessary.

Cumulative Impacts Have Not Been Analyzed.

Project must mitigate for cumulative impacts but EIR refuses to do so. It provides,
“Requiring the project to construct the suggested improvements in order to
remediate conditions on Taylor Road that would occur as a result of cumulative
development in the region would be contrary to constitutional law, as expressed in
CEQA Guidelines §15126.4(4)(B).” FEIR at p. 2-29.

An EIR must discuss cumulative impacts when they are significant and the

project's incremental contribution is "cumulatively considerable." CEQA
Guidelines §15130(a).

Traffic Impacfs.

e P.7-10 of DEIR provides a generic trip generation rate table for AM/PM peak
hour trips.

¢ EIR makes a conclusory statement that “The maximum number of peak-hour
trips attributed to the proposed project along Taylor Road at Del Oro High
School is nine.” DEIR at 7-13.

 Provides no information on sow trips to the high school were calculated.

¢ Burden is on lead agency to demonstrate how got to 9 counts and why it is
appropriate.

Response to D-7 confuses/blends issue of GHG emissions and community

e Even if GHG is less than significant impact, CEQA requires consistency with
land use plans; otherwise, there is an impact

* Here, compliance with Goal 8 is required but no demonstration that project is
achieving this.

990461.1 9361.011
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