WEIMAR CROSS #2



Weimar Cross # 2 Property Transactions

Parcel 63 {(Van Horne/Mary Smith Trust Boundary Line Adjustment

Facts: On May 18, 2003 Thomas and Patiicia Van Home {(Van Home) recorded
their purchase of Parcel 63 {11.0 acres) of the property known as Weimar Cross #
2 from Jay Park for the price of $336,000. Later that same day Van Home recorded
a deed of trust secured by Parcel 63 whereby they bormowed $203,048 from
Stockmans Bank. Cn February 11, 2004 Van Home recorded a boundary line
adjustment which effected the transfer of a 1.44 acre portion of parcel 63 to Mary
Smith (aka Michelle Oltar-Burrig) acting as the trustee of the Mary Smith Living Trust
(MST) and their receipt of a {.49) acre portion of the adjacent parcel 60 from MST,
for no consideration. (MBR 11248, approved by the Parcel Review Committee
(PRC) on 10-8-2003, Surveyor was JKL Surveying.) This boundary adjustment
caused Parcel 63 to be renumbered as Parcel 71 {10.3 acres). (See, Weimar Cross
#1 Memo re: Parcel 60.)

Authority: Section 66426 of the Subdivision Map Act requires that a parcel map be
submitied for a division cf land into four or fewer parcels, and that tentative and final
subdivision maps be submitted for a division of land into five or more parcels.

Section 66424 of the Subdivision Map Act defines a subdivision of property
as the division of any contiguous unit or units of improved or unimproved land for
the purpose of sale, lease, or financing, whether immediate or future.

Section 66412 (d) of the Subdivision Map Act provides that boundary line
adjustments of four or fewer adjacent parcels are exempt from section 66426.

Analysis: Boundary line adjustments are normally exempt from the requirements of
Section 66426 by Section 66412(d), exempting from nommal Map Act requirements
lot line adjustments between 4 or fewer adjoining parcels “where the land taken
from one parcel is added 1o an adjoining parcel, and where a greater number of
parcels than originally existed is not thereby created.” {ld.) Here, however, it is
more likely than not that the purpose of the boundary line adjustment was to
facilitate the later 4 |ot division accomplished by the Swan Parcel Map {discussed in
the Weimar Cross #1 portion of this report), and the Van Home/Grass Valley
Associates Parcel Map (DPM 20040297, discussed below).

The applicable minimum lot size is 100,000 square feet (minimum building
site size), or just slightly less than 2.3 acres net (Zoning: RA-B100 {minimum lot size
2.3 acres, General Plan Designation: Rural Estate, 2.3 — 4.6 acre minimum lot size).
Pursuant to Placer County Code section 17.54.040(A), minimum lot area "shall be
defined as the gross area of the lot excluding all road easements, for lots less than
five acres in area.”
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Given the applicable minimum lot size of 2.3 acres net, a 4 parcet division by
Van Home/Grass Valley Associates (GVA) of Parcel 71 (103 acres; Van
Home/GVA Parcel Map discussed below) would not have been possible withiout the
boundary Ine adjustment. The porticn of the Van Home-MST boundary ling
modification which benefited Van Home added (.49} acres to the eastem portion of
the parcel. What became Parcels 1 and 2 of the VanHome/GVA Parcel Map were
each increased in size. As approved, Parcel 1 is 2.39 acres net and Parcel 2 is
2.43 acres net. The (.49} acres gained from the boundary line adjustment appears
to benefit each parcel roughly equally. Accordingly, if you take away (.245) acres
from each parcel, neither would meet the minimum parcel size of 2.3 acres net.
Thus, the parcel division created by the Van Home/GVA Parcel Map was likely
contemplated, and certainly was facilitated, by the Van Home-MST boundary line
adjustment, pursuant toc a common plan to divide the subject parcel, and adjoining
parcels, multiple times without cbtaining a subdivision map.

Thus, it appears more likely than not that the purpose of the beundary line
adjustment was to facilitate the division of the adjoining parcels. In other words,
MST provided Van Home with the extra land needed to in order to qualify for a 4
parcal split. Without the extra (.48) acres, a 4 parcel split would not have been
permissible. The provisions of the Subdivision Map Act are 1o be read together "in
the context of the statutory framework as a whole.” (Kalway v. Ciy of Berkeley, 151
Cal App.4™ 827, 833 (2007).) The exemption from Map Act requirements set forth
in Section 66412(d) for boundary line adjustments applies only “where a greater
number of parcels than originally existed is not thereby created." {Id.) Here, the
purpose of the boundary line adjustment was to facilitate division of the subject
property. The boundary line modification, and the resulting subseguent divisions of
property should have been the subject of a tentative and final subdivision map.

Parcel 71 {Van Horne/Grass Valley Associates Parcel Map)
(Formerly Parcel 63)

Facts: On June 17, 2004, Van Home, through Gecrge Wasley Planning/JKL
Surveying, submitted an application to divide Parcel 71 {10.3 acres} into 4 parcels.
{This is the same day Knablich submitted his application, also using George Wasley
Planning/JKL Surveying, for a 4 parcel division of Weimar Cross # 1 Parcel 73 (now
known as APN 072-261-037) discussed supra.} The Parcel Review Committee
(PRC) approved the Van Home tentative parcel map on July 28, 2004 (also the
same date the PRC approved Knoblich's Weimar Cross # 1 Parcel Map). On
November 5, 2004 Van Home recorded the sale of parcel 71 (10.3 acres) to
Michael Butler-Grass Valley Associates, California General Partnership (GVA) for
the purchase price of $884,000. (Thus, GVA paid $548,000 more for the property
than Van Home {VH sales price: $336,000) reportedly did some 18 months prior.}
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(GVA/Butler also purchased Parcel 31 (21.5 acres) of the Moffet Ranch property
from the Mary Smith Trust on October 26, 2005.) GVA assumed the Van Home
tentative parcel map and then recorded Parcel Map DPM-2004-0297 on April 13,
2005 which divided 71 into 4 parcels: 1 (APN 81; 2.32 acres net}, 2 (APN 82: 2.43
acres net), 3 (APN 83: 2.67 acres net), and 4 (APN 84: 2.33 acres net).

GVA later sold all four parcels to separate parties. The parcels all sold in
April or May 2005 for a grand fotal of $1,114,450, giving GVA a gross profit of
$230,450. Each of the deeds from GVA to the four individual purchasers contain
restrictions prohibiting overhead utilities and permanent mobile/modular homes.
The deed restrictions prohibiting overhead utilities and permanent mobile/modular
homes reflect a common plan to create a residential develcpment (through a series
of parcel map divisions) with uniform requirements for undergreund utilites and a
prohibition against mobile/modular homes. These restrictions then “run with the
land” to include all parcels created through further division of the affected property.
In fact, Sierra Brokers Real Estate (Wes Bumis and Michelle Oltar-Buris) later
marketed the multiple residential parcels resulting from the successive divisions of
Parcels 63 and 80 as a common résidential development with a "3 Acre Private
Lake" {all parcels have lake access), "Underground Utilities,” and “Private Paved
Roads.” (See attached sales materials.)

Authority: Section 66426 of the Subdivision Map Act requires that a parcel map be
submitted for a division of land into four or fewer parcels, and that tentative and final
subdivision maps be submitted for a division of land into five or more parcels.

Section 86424 of the Subdivision Map Act defines a subdivision of property
as the division of any contiguous unit or units of improved or unimproved land for
the purpose of sale, lease, or financing, whether immediate or future.

It has been genarally held that a subdivider may not avoid the tentative and
final mapping requirements of section 86426 by using a parcel map to divide one
parcel into four or fewer lots and then, through the use of agents further divide the
property into smaller and smaller Iots,

The Attomey General has indicated that an agency relationship for purposes
of the Subdivision Map Act will be found to exist in cases where the parties in
guestion are not dealing at arms length. Examples that a party is not dealing at
arms length include, a sale for inadequate consideration, a transfer to a close
relative or business associate, retention of control or financial interest in the property
being transferred, or generally a transfer which is part of a conspiracy o evade the
mapping requirements of the Subdivision Map Act. If there is evidence that a
transfer and {ater subdivision of property is not an arms length transacticn the total
number of lots will be treated as one subdivision.
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Thus, if such a transaction results in property being divided into five or more
lots without the submission of the necessary tentative and final subdivision maps,
the division will e held to constitute a violation of section 66426.

Analysis: As discussed above, the Van Home-MST boundary line
madification facilitated the 4 parcel split effected by the Van Home/GVA Parcel
Map. Parcels 1 and 2 of the Van Home/GVA Parcel Map were each increased in
size. Parcel 1 is 2.32 acres net and Parcef 2 is 2,43 acres net. The {.49) acres from
the boundary line adjustment appears to benefit each parcel roughly egually.
Accordingiy, if you take away (.245) acres from each parcel, neither would meet the
minimum parcel size of 2.3 acres net. Thus, tha parcel division created by the Van
Home/GVA Parcel Map was likely contemplated, and certainly was facilitated, by
the Van Home-MST boundary line adjustment, pursuant to a common plan to divide
the subject property multiple times without obtaining a subdivision map. The same
surveyor, JKL Surveying, prepared the maps for both the Van Home/MST boundary
line adjustment and the Van Horne/GVA Parcel Map.

Thus, it appears more likely than not that the purpose of the boundary line
adjustment was to facilitate the division of the adjoining parcels. In other words,
MST provided Van Home with the extra land needed to in order o qualify for a 4
parcel split. Without the extra {49) acres, a 4 parcel splt would not have been
pemissible. The provisions of the Subdivision Map Act are to be read together “in
the context of the statutory framework as a whole.” (Kalway v. Cify of Berkelay, 151
Cal.App.4™ 827, 833. (2007).) The exemption from Map Act requirements set forth
in Section 66412{d) for boundary line adjustments applies cnly “where a greater
number of parcels than originally existed is not thereby created.” {ld.) Here, the
purpose of the boundary line adjustment was to facilitate division of the subject
parcels.

It is more likely than nct that there was a ccmmon plan to modify the parcel
boundaries to facilitate the division accomplished by the Van Home/GVA Parcel
Map and the adjoining Swan Parcel Map (discussed in the Weimar Cross #1 portion
of this report). The common plan is also reflected in the effort to create a residential
development (through a series of parcel map divisions) with uniform requirements
for underground utifities and a prohibition against mobile/modular homes. Siemra
Brokers Real Estate (Wes Bumis and Michelle Cllar-Bumis) later marketed the
multiple residential parcels resulting from the successive divisions of Parcels 63 and
60 as a common residential development with a "3 Acre Private Lake” (all parcels
have lake access), “Underground Utilities," and “Private Paved Roads.” Thus, Van
Home, MST, GVA and the Swans, should be considered a single subdivider. The
boundary line modification, and the resulting subsequent divisions of property
should have been the subject of a tentative and finai subdivision map.
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